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FROM THE EdiTOR

Judge Bauer to Speak At Law
day Luncheon
By Ted A. dOnneR
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Ted A. Donner is an AV-rated attorney 
with Donner & Company Law Offices 
LLC and an adjunct professor with 
Loyola University Chicago School of 
Law.  He is the author of two national 
treatises for Thomson-West including 
Jury Selection: Strategy & Science 
and the Attorney’s Practice Guide to 
Negotiation.  He was the Editor-in-
Chief of the DCBA Brief for 2007-08 
and served as Associate Editor in 2006-
07 and 2009-10. 

This issue of the dCBA Brief is 
a little thicker than most, and 

part of that is by design. Looking at 
the magazine from the angle you are 
now (unless you’re reading this upside 
down), you’re reading our regular 
April edition. Turn the magazine 
over though, and you’ll be perusing 
this year’s April edition of the dCBA 
grief. 

The dCBA grief, which Melissa 
Piwowar was largely responsible for 
creating and is editing again this 
year, is now in its fifth year and thus 
appears to now be firmly entrenched 
as a bar association tradition. The 
dCBA grief is only published once 
a year (in celebration of April Fool’s 
day). But those of you who have been 
following it since it’s inception will see 
that the alternate universe in which 
it is published has evolved these last 
five years – just as the universe we 
normally live in continues to change. 
given the craziness of the times we’re 
living in, you may find it difficult to 
tell these worlds apart. So, for what its 
worth, here are a couple clues. no, you 
shouldn’t come to court on April 1 
in your pajamas and no, the duPage 
County Judicial Center does not have 
quite as much signage in this universe 
as it does in that of the dCBA grief.

Among the things we didn’t plan 
on this month was making that the 
last reference you are likely to see in 
this magazine to the “duPage County 
Judicial Center.”  That’s because there 
have been some changes at 505 County 

Farm Road.  in one of his last acts as 
County Board Chairman, Robert J. 
Schillerstrom garnered a unanimous 
vote in favor of his proposal to rename 
the courthouse, its annex, and the 
forensic center. The courthouse has 
thus now been renamed the Henry 
J. Hyde Judicial Office Facility, the 
annex is now the William J. Bauer 
Judicial Office Facility Annex, and 
the forensic center has been named 
after James “Pate” Philip. 

in honor of the occasion, Judge 
Bauer appears on the cover of this 
issue and is the subject of this month’s 
judicial profile. Our thanks, once 
again, to Robert E. Potter iii for 
his work on both the dCBA Brief 
cover and the cover for the dCBA 
grief.  Rob was thrilled to learn that 
he was getting to shoot Judge Bauer 
in the Seventh Circuit courtroom, 
particularly after he learned from 
Judge Bauer that, back in the day, 
even former President Richard Nixon 
was not allowed to use the courthouse 
as a backdrop.

We’re doing still more next issue 
in honor of duPage County’s most 
venerable and accomplished jurist, 
Judge Bauer, as he is now scheduled 
to appear as the guest of honor at this 
year’s dCBA Law day Luncheon. 
in anticipation of that event, which 
is scheduled for May 4, 2011 at 
Cantigny in Wheaton, illinois, and 
in celebration of the important role 
that the law plays in our community 
generally, our first Law day edition 

is scheduled for publication just a 
month from now. in that issue, aside 
from a few stories about Law day 
itself (and a bit more of Judge Bauer), 
our editors for that edition, Art 
Rummler and Daniel Walker Jr., 
have put together a magazine we look 
forward to publishing. Our focus 
next month is on the importance of 
volunteering and the invaluable work 
that dCBA lawyers are doing to help 
those who are not always able to help 
themselves. 

in the meantime, the Articles Editor 
this month is Shawn Kasserman, 
a lawyer we were particularly glad 
to see join the Editorial Board and 
whose contributions have already 
proven invaluable.  Between Shawn’s 
and Melissa’s contribution, and Judge 
Bauer’s participation, there’s a lot 
more in this issue than most, but 
we don’t think we’ve wasted a single 
page. □ 
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PRESidENT’S MESSAgE

The urge 
to Purge

Steven M. Ruffalo is the President of the 
DuPage County Bar Association.  He 
is also a member of Fuchs & Roselli, 
Ltd. where he serves the litigation 
and pre-litigation needs of small to 
mid-sized family and closely held 
business organizations.  Mr. Ruffalo 
graduated from the University of 
Illinois at Chicago in 1984. He began 
his professional career in the Division 
General Counsel’s office of the Unisys 
Corporation in 1988 while earning 
his law degree from the John Marshall 
School of Law and his Masters in 
Business Administration from Rosary 
College.  Mr. Ruffalo also currently 
serves as Assistant Village Attorney for 
the Village of Hinsdale and as a Fellow 
of the American Bar Association.

By STEVEn M. RuffAlO

Right about this time of year, long 
suffering Midwesterners begin, 

with great caution, to permit them-
selves the luxury of sneaking an occa-
sional thought or two of the approach 
of spring. 

April is one the best months of the 
year for sport enthusiasts.  We have 
March Madness and the exciting sin-
gle elimination NCAA tournament 
leading to April’s Final Four, NHL 
Hockey as it begins its swing into 
playoff mode and the emergence of 
better teams as they stake their claim 
to Lord Stanley’s Cup and, for golfers, 
the Masters in early April.

depending upon our level of afflic-
tion, many of the golfers among us feel 
the urge to sneak out to our garages to 
check the cleanliness and suitability of 
our golf clubs, grips, and other equip-
ment.  The process is remarkably tac-
tile, inevitably progressing into draw-
ing a club from the bag and then, 
quite predictably, working up from 
half swings into near full swings un-
til, without warning, the preciousness 
of the moment comes to a screeching 
halt as a child’s bike, ill-placed rake or 
the family auto somehow finds its way 
into our practice-swing-plane and is 
accidently whacked with an ear pierc-
ing clatter.  

Too often this surprising interrup-
tion is compounded by our spouse (or 
one of our kids) who, within seconds 
of noticing the clatter, appears at the 
garage door to look quizzically at us ex-
pecting – without any verbal request, 
just that tilted head questioning look 
-- an explanation for the noise.  We 
then fumblingly offer up our dismis-

sive story, all the while wishing only to 
be left alone in our garages with our 
precious golf clubs and our thoughts; 
left alone so that we can, with great 
shame, take our very first mulligan of 
the season.  

For many of us, April is relished for 
Easter Sunday and the onset of spring.  
Whatever your fancy, all of the events 
and happenings of April send us the 
distinct signal that our yards, patios 
and the outdoors are beginning to 
transition from inhospitable places 
blanketed in snow and ice to places 
we actually want to be.  

Whether you are or are not caught 
up in any of these pursuits, it seems 
right about this time of year many of 
us start to embrace spring’s arrival as a 
season of change; the opportunity to 
shed our clutter, clean out our garag-
es, crawl spaces, basements and closets 
so that we may commence a fresh start 
or new beginning.   Spring is unde-
niably the season in which for some 
reason we get the urge to purge, lest 
we become featured on an episode of 
“Hoarders”.

Fortunately, in anticipation of the 
urge to purge, this year we have ar-
ranged for a garage sale, courtesy of 
the duPage County Bar Foundation.  
The plan is for the dCBF to rent a spot 
at the 24 hour garage sale conducted 
annually on the County Fairgrounds.1

So when the urge hits you, after you 
have taken inventory of all the items 
you plan on removing from your per-

1 The date for Garage Sale has not yet been 
set by the County but will be posted in these 
pages once the County confirms when and 
where donations may be delivered. 

sonal space, please keep the dCBF 
in mind as we will be delighted to 
accept your donations which we will 
then price and sell at our garage sale.  
The proceeds will be put to good use 
by the Foundation to fund the many 
worthwhile charitable pursuits and 
scholarships it is engaged in distribut-
ing throughout the year.  So whether 
it’s golf clubs that have earned the 
right to be liberated from your bag, 
gently used clothes, snow blowers, 
lawn mowers or gardening equipment 
you no longer need, please consider 
them as a deductible donation to help 
stock the dCBF’s garage sale.  Better 
yet, because we all know that attor-
neys have the best junk, come to the 
dCBF’s spot at the garage Sale and 
do some shopping of your own; you 
never know what you might find! □
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DCBA leTTers To The ediTor
dear Editor:

Love the idea of the electronic Brief, 
but what i’ve saved in trees i’m more 
than wasting in time.  Thought i’d share 
my experience in case others are having 
similar problems.  Figured out some of 
the issues i had were due to not having 
the most recent Flash Player; fixed that.  
The print feature in the flip version is 
really cumbersome, so switched to the pdf 
version to print an article.  That worked 
fine.  However, the article was from the 
February issue.  The link in the e-mail 
notification i received, telling me the 
latest issue was available electronically, 
took me to a page that did not contain 
a link to the March 2011 issue, which 
my associate received recently in hard 
copy.  i would look for it on the Web 
site, but since the March version wasn’t 
shown with the other most recent issues, 
i’m not sure once i look through the 
Web site that March will be there, so i 
think i’ll just borrow my associate’s hard 
copy!  Looking forward to using the 
electronic version with more efficiency 
in the future.

Kimberly S. Coogan, Esq.
Bellock & Coogan, Ltd.

Editor’s response: We’ve heard before that 
some of our readers are having trouble 
with the electronic version of the magazine 
and are working to improve the system as 
best we can.  In the meantime, if you are 
having problems with the viewer, it may be 
easier for you to download the magazine as 
a PDF and view it in that format. To do 
this, follow the link to the magazine and 
click on it. You will see four icons above the 
cover shot on the left. The fourth one is the 
PDF download. If you click on that icon, 
the magazine will convert to a still, PDF 
version.

dear Editor:
i came across an issue in a case 

that i thought might be of interest 
to readers of the dCBA Brief. We 
all need to remember that, although 
illinois-licensed attorneys are 
permitted to practice together as a 
Professional Corporation, Limited 
Liability Company, or Limited 
Liability Partnership, and enjoy the 
limited liability that comes with their 
selected organization type, there are 
several hoops to jump through to 
enjoy that limited liability.  

Hoop 1: A limited liability 
firm must register with the illinois 
Supreme Court. Rule 721(c).  The 
Court has said that “by failing to 
register, the law firm loses its right to 
invoke the corporate protections of 
limited liability....” Ford Motor Credit, 
Co. v Sperry, 214 ill 2nd 371, 292 ill. 
dec. 893, 903 (2005).

Hoop 2: A limited liability firm 
must maintain either malpractice 
insurance or proof of financial 
responsibility pursuant to Rule 722. 

Hoop 3: A limited liability firm 
must maintain a segregated fund 
sufficient to cover its malpractice 
insurance deductible.  R722(b)2.

Brian d. Moore
Brooks, Tarulis, Schaffer 
& Tibble, LLC

dear Editor:
Thank you for furnishing me with a 

copy of the dCBA Brief. Should have 
penciled in a mustache and horns for 
that photo though!

James grogan
ARdC
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Coco, Else and Orel Are Sworn
In As Associates Judges

The Eighteenth Judicial Circuit 
hosted a swearing in ceremony 

and luncheon for new Associate Judges 
Anthony V. Coco, Thomas A. Else, 
and James D. Orel.  The ceremonial 
courtroom was filled to capacity with 
friends, families and colleagues of the 
new judges, as well as other members 
of the judiciary, speakers and guests.  

    Judge Coco, who was introduced 
by Public Defender Jeff York and 
sworn in by Judge Kathryn E. 
Creswell, reflected on the interviews 

he participated in when he first 
applied for the position.  “I was asked 
at the DCBA, and I don’t know if 
they liked my answer,” he said, “but 
I was asked what I would change if I 
was sworn in as a judge and I said I 
wouldn’t change anything.”  

Judge Orel was introduced by his 
long-time colleague Joseph Loss.  
He was sworn in by Judge Hollis 
Webster and talked about his roots on 
the southeast side and his belief in the 
importance of never giving up.  

Jim McCluskey, who was finally 
asked to introduce his long-time friend 
and colleague, Judge Else before his 
swearing in, managed to get in a quip 
at Richard Felice’s expense, recalling 
his discussion with Judge Else when 
the new judge learned he had been 
selected. “I asked Tom if he was going 
to miss dealing with receivables or 
difficult clients,” McCluskey said, “he 
was just glad to get out from having 
Felice as a landlord.”  Judge Else was 
sworn in by Judge Rod Equi. □    

LLH Seeks Volunteers to Work with A.D.O.P.T

9a p r i l  2 0 11

The April Lawyers Lending a 
Hand project will be held at 

A.D.O.P.T. Pet Shelter, 420 Industri-
al Drive, Naperville, Illinois on April 
28, 2011 at 5:30 p.m. A.D.O.P.T. 
is a private, “no-kill,” non-profit or-
ganization that provides temporary 
shelter and care to dogs and cats in 
search of a home with the objective of 
placing them into permanent, caring 
homes while advancing the humane 

treatment of animals through educa-
tion. Many of the animals have been 
abandoned, rescued from abusive 
situations, or surrendered because 
their owners no longer can or want to 
take care of them. Volunteers will be 
providing basic care for the animals 
and must be at least 18 years of age. 
For more information please contact 
call Eddie Wollenberg at (630) 668-
2415. □



KALBFLEISCH

Benshoof Appointed 
Referendary General of the 
Knights Templar International  
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Raleigh Kalbfleisch is an attorney in 
Carol Stream who concentrates in 
domestic relations law.  She received 
her undergraduate degree from 
Purdue University and her J.D. from 
Quinnipiac University School of Law.

by RalEigh KalbflEisch

Cool Stuff. Our own Terrence 
Benshoof, aka, Lieutenant 

Colonel Terrence Benshoof, KTJ 
U.S. Army Reserve (Retired), was ap-
pointed as the Referendary General 
of the Knights Templar International 
on January 1, 2011. The International 
Grand Commander of the Knights 
Templar International. Lt. Col. 
Benshoof will be formally sworn 
in to that office at the Spring, 2011 
Business meeting of the Order, in 
Mechelen, Belgium. The Referendary 
General functions as the chief legal of-
ficer of the Order, and has the respon-
sibility of adjudicating disputes as 

may arise within the Order, between 
the International Officers, Grand 
Council, Priories and Members. A 
comparable position in the United 
States Military would be Chief Judge 
of the Court of Appeals of the Armed 
Forces.  Terry even gets a cape. No 
doubt this is a wonderful honor and a 
Dan Brown-esq novel in the making, 
or at least some good stories in the 
ARC.  In any event, I am asking for 
some chocolate when Terry gets back 
from Belgium. 

Who’s New. Please welcome te 
newest members of the DuPage 
County Bar Association: Laura Alms, 
David Alt of Bates Carey Nicolaides 
LLP, Brandon Ayers, Juan Baltierres, 
Jason Borg, William Boyles, 
Christina Dracopoulos, Elliot 
Dubin, Sidney Ezra, Guillermo 
Gascue, Dovota Gibala, Michael 
Hauert of Garelli, Grogan, Hesse & 
Hauert, Catherine Hulme, Jennifer 
Kolbusz of Schiller DuCanto & Fleck 
LLP, James McCarron, Richard 
Meier, Michael Meyers, Bruce 
Montgomery of Tiesenga Gottlieb & 
Reinsma LLP, William Obuchowski, 
Gene Ognibene of Telander and 
Telander, Katrina Plonczynski, 
Eric Poplanski, Bryan Reed of 
Reed, Centracchio & Assoc., LLC, 
Donald Renner III of Klein, Thorpe 
& Jenkins, Benjamin Traunfeld, 
Martha White, Jason Wilkins, and 
Kevin Zickterman. Among our new 
members we have 15 new student 
members thanks to a pizza party the 
DCBA hosted for NIU Law students 
in DeKalb on Jan. 26, 2011.  Steve 
Ruffalo, Colleen McLaughlin, Raif 
Palmer & Joe Emmerth, attended 

and networked with the students in-
cluding our own Eric Delgado. 

ABA Tech Show Discount 
Available to DCBA Members. The 
25th Anniversary ABA Tech Show 
is scheduled for April 1-13, 2011 in 
Chicago.  Over 100 exhibitors will be 
in attendance and roughly 50 MCLE 
sessions are scheduled for anyone in 
the legal industry who wants to be 
more efficient and tech-savvy.  The 
event’s key note speaker, Professor 
Larry Lessig, will be presenting Code 
is Law on Monday, Monday April 11, 
2011, from 1:30-2:30 p.m.  The stan-
dard registration fee for the ABA Tech 
Show costs $1,025, but for DCBA 
members the price is $875.  Other 
discounts are also available. Use the 
EP code of EP1132. 

On the Horizon. Don’t forget to 
make time in your schedule for the 
DCBA President’s Ball at 6:00 pm. 
on May 13, 2011 at the Medinah 
Country Club, the Justinian’s installa-
tion on May 26, 2011 at 6:00 p.m. at 
Ivy in Wheaton, Dupage Association 
of Women Lawyers installation on 
June 2, 2011 at 6:30 p.m. (location 
to be announced at a later date), and 
the DCBA installation of Officers and 
Directors on June 9, 2011 at 6:00 p.m. 
(location to be announced).  You can 
RSVP on line for all of these events on 
the DCBA website, dcba.org. 

10 D c b a  b r i e f



The Lawyer Referral and Mediation 
Service provides referrals to 

participating attorneys and serves 
the community by putting people 
in contact with a local attorney.  If 
referred through the Service, callers 
are entitled to up to one half hour 
free consultation.  Beyond that half 
hour, regular fees may be charged.  For 

more information or to join the LRS, 
contact the Bar Center at (630) 653-
7779 or visit www.dcba.org.  Please 
refer prospective clients to (630) 
653-9109.  The Lawyer Referral & 
Mediation Service received a total of 
690 referrals (378 by telephone, 15 
walk-ins & 297 by Internet) for the 
month of January. 

LRS Posts Totals 
For January, 2011 

Administrative 8
Animal Law 0
Appeals 3
Bankruptcy 45
Business Law 14
Civil Rights 4
Collection 36
Consumer Protection 6
Contract Law 3
Criminal 112
Elder Law 3
Employment Law 65
Estate Law 50
Family 166

Federal Court 4
Government Benefits 10
Immigration 6
Insurance 10
Intellectual Property 0
Mediation 5
Mental Health 0
Military Law 0
Personal Injury 47
Real Estate 66
School Law 13
Social Security 0
Tax Law 7
Worker’s Compensation 4

® Dispute Advisory Services

Aurora, IL | Chicago, IL | Decatur, IL | Indianapolis, IN
Rockford, IL | Springfield, IL | St. Louis, MO

A complete solution in dispute 
advisory services providing 

investigative accounting, valuation 
and damages analysis, fraud 
examinations, and computer 

forensics/e-discovery for matters in 
trial, arbitration, and mediation.

Visit us at www.sikich.com

LRS Hosts 
Luncheon 

For New Lawyers

DCBA’s Lawyers Referral Service 
(“LRS”) hosted a luncheon at the 

end of January to provide information 
to new lawyers with an interest in 
the LRS program. Patrick Hurley, 
DCBA Third Vice-President and 
Chair of the Lawyers Referral Service 
hosted the event with President-Elect 
Colleen McLaughlin.

  McLaughlin announced that a case 
was referred to her through LRS that 
had been proven so successful that she 
was now giving roughly $50,000 to 
the program from her attorneys fees. 
“This was a great result,” McLaughlin 
said, “which just goes to show how 
valuable this program can be.”  

 Lucy Carranza, LRS Coordinator, 
provided the audience with an 
overview of the program, emphasizing 
that while the majority of referrals 
come from the court, the LRS 
program is advertised and continues 
to be promoted throughout DuPage 
County. Carranza also noted that 
a new Department of Labor/ABA 
program is underway from which 
LRS is likely to see a growing number 
of calls for referrals in wage and hour 
claims, FMLA and FLSA cases. 

DCBA Welcomes 
States Attorneys 

As Members 

The New DuPage County States 
Attorney, Bob Berlin, recently 

gave  DCBA President, Steve Ruffalo. 
some good news. Berlin’s office is 
providing for all of the  Assistant 
States Attorneys to join the DCBA.   
A celebration is planned for late 
April to introduce this rather large 
new group of members to DCBA 
officers, directors and key personnel.  
There are roughly 100 Assistant States 
Attorneys in DuPage County. 

11a p r i l  2 0 11



  

One of the great benefits of 
membership in the DCBA 
is participating in any of the 
many Association Committees 
at no additional charge.  Each 
of the following meetings 
features a presentation for 
which attendees may receive 
one hour of MCLE credit  
(unless otherwise indicated).   
  

 

APRIL, 2011
7 Law Practice Management 11:45 a.m. at the ARC

11 Health Care Law 11:45 a.m. at the ARC

12 Estate Planning & Probate 11:45 a.m. at the Bar Center
14 School Law 11:45 a.m. at the ARC
14 Real Estate Law & Practice 12:00 p.m. at the NCC

19 Family Law 11:45 a.m. at the ARC
21 Civil Law & Practice 11:45 a.m. at the ARC
26 Alternative dispute Resolution 11:45 a.m. at the ARC

27 Local government 11:45 a.m. at the ARC
28 Criminal Law & Practice 11:45 a.m. at the ARC

29 Elder Law 12:45 p.m. at the ARC

MAY, 2011
9 Health Care Law 11:45 a.m. at the ARC

10 Estate Planning & Probate 11:45 a.m. at the Bar Center

12 School Law 11:45 a.m. at the ARC
12 Real Estate Law & Practice 12:00 p.m. at the NCC

DCBA COMMITTEE 
MEETING SCHEDULE

“ARC” refers to the Attorney Resource Center on the third floor of the duPage Judicial 
Center, 505 County Farm Road, Wheaton, illinois.  The “Bar Center” is located at 
126 County Farm Road, Wheaton, illinois.  The Naperville Country Club is located 
at 25W570 Chicago Avenue in Naperville, illinois.  Please call (630) 653-7779 for 
further information about any of these meetings or for current scheduling information 
about the meetings of any dCBA committee.  Meetings marked with (*) are working 
meetings for which no MCLE credit is available.
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Coming 
Home Again

FROM THiS MONTH’S 
ARTiCLES EdiTOR

By SHAWn S. KASSERMAn

arTiCles from  
lawyers & paralegals
The articles published in this mag-
azine are generally contributed by 
lawyers and paralegals who are 
members of the dCBA.  If you are 
interested in submitting an article 
to be considered for publication 
in the dCBA Brief, please contact 
the magazine’s Associate Editor, 
Eric Waltmire, at ericwaltmire@
dcbabrief.org.  Our publication 
guidelines for author submissions 
appear at dcbabrief.org/submis-
sions.html.  Practicing attorneys 
whose articles are selected for pub-
lication in the dCBA Brief are quali-
fied to receive ClE credit under the 
applicable Illinois rules.   

sTudenT arTiCles
The dCBA Brief has a long stand-
ing commitment to providing a 
forum for law students in the Chi-
cago metropolitan area.  If you are 
a law student who attends one of 
these schools or otherwise has an 
interest in the practice of law in 
duPage County, you can join the 
dCBA for no charge and are then 
eligible to contribute articles to 
be considered for publication.  If 
you have interest in submitting a 
student article, please contact our 
Student Articles Editor, Mark Car-
roll at markcarroll@dcbabrief.org.  

sidebars
The life blood of the dCBA is its 
committees, many of which are 
made up of practitioners with an 
interest in particular areas of legal 
study.  In addition to the many ClE 
seminars they host, these commit-
tees put together case law updates 
that then appear in this section 
of the magazine as “Sidebars.”  If 
you know of any recent decisions 
or changes in the law our readers 
should know about, please contact 
Sidebars Editor, Melissa Piwowar, at 
melissapiwowar@dcbabrief.org

Shawn S. Kasserman is a partner with 
Corboy & Demetrio in Chicago.  He received 
his J.D. from DePaul University College 
of Law, is a frequent author and lecturer, 
and has been repeatedly recognized for his 
work by such organizations as Martindale 
Hubbell, Leading Lawyers, and Illinois 
Super Lawyers.

When i was asked by Ted Donner to join 
the Editorial Board for the dCBA Brief, 

i found the invitation odd. After all, i have 
practiced almost exclusively in Cook County. 
My forays into duPage County happened 
daily - when i returned to my glen Ellyn 
home from my Chicago office. Occasional 
court calls and one trial infrequently brought 
me to the duPage courthouse.  Otherwise, 
for twenty years, my duPage County Bar 
Association involvement has been limited to 
flipping through the dCBA Brief.

Yet, something about the thought of 
becoming involved in the dCBA seemed 
right. it was, in fact, an opportunity to come 
home to where i grew up, currently live and 
most significantly, where a desire to practice 
law was instilled in me.  

growing up in glen Ellyn in the 70s and 
80s, i was blessed to be mentored by great 
people who happened to be lawyers.  At the 
time, i had no idea they were members of the 
dCBA and often did not realize i was being 
mentored by them; i now know both to be 
true.  

dCBA members and past presidents 
Ralph Gabric (deceased) and Henry Burt 
(timeless) were great influences in my life. 
Their dedication to their clients, their 
profession, and their families have long been 
admired by this kid from glen Ellyn. i have 
been blessed by their advice (solicited and 
unsolicited) and their guidance. i know that 
much of my success and happiness as a lawyer 
can be traced back to the examples those great 
dCBA members set.

i am happy to have arrived at the association 
which was so important to my own mentors. 
The fun and interesting people i have met 
through the dCBA are great. The quality of 
the work that goes into publishing the dCBA 
Brief makes me proud to be a part of this top 
notch publication.

My enjoyment of the dCBA, its members 
and activities, doesn’t surprise me. (The truth 
is i have always been intrigued by the photos 
of judges and prominent lawyers dressed up 
in costumes for Halloween parties or other 
events, and when i read the DCBA Grief last 
year, i was hooked.) What is surprising is that 

it took me twenty years to come home to the 
dCBA, but i am glad i did.  Thank you, Ted 
donner.

This month’s issue, when read from front to 
back, contains important and practical advice 
for all of us. Our first article, by Kenneth T. 
Lumb, goes through the Servicemembers’ 
Civil Relief Act in explicit detail.  The result is a 
meaningful tool every lawyer should have in his 
or her arsenal so that we are all better prepared 
to provide legal assistance to the soldiers who 
“dropped their affairs to answer their country’s 
call.” What could be more paramount than 
providing legal assistance and advice to the 
men and women fighting for our country?  A 
second article by Terry Benshoof succinctly 
breaks down the Tax Relief Act of 2010, which 
was signed into law by President Obama in 
december of 2010. The article is a must read 
for any lawyer advising clients on issues with 
tax consequences.  it is equally meaningful to 
those of us blessed with the burden of paying 
taxes. A final article in this month’s issue was 
authored by newly appointed Judge Thomas 
Else. The article discusses the difficulties to 
be confronted when discrepancies exist over 
post-nuptial agreements. Judge Else describes 
when and how these contracts can be set 
aside or enforced. The article is an important 
contribution to those who practice family law. 

it has been my pleasure to serve as this 
month’s Articles Editor.  i am thankful to the 
authors who contributed articles.  it is also 
a great pleasure to work with the Editor in 
Chief, Associate Editor and Assistant Editor, 
whose work truly sets this publication apart 
from the myriad of other bar journals that 
cross our desks. □
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The Tax Relief Act of 2010:
How the Act Affects Small 

Businesses and Their Owners
By TERREnCE J. BEnSHOOf

The year 2010 was a potentially far-reaching one in the taxation 
arena. Many tax reduction provisions had been enacted during the 

Bush administration, and nearly all contained “sunset” provisions, with 
scheduled returns to Clinton-era tax rates and deductions. Tax rates had 
been reduced under the Economic Growth and Tax Relief Reconciliation Act
of 2001 (EGTRRA).1 The same Act also phased out the 
Estate Tax, resulting in 2010 having no estate tax on any 
size estate for federal tax purposes. Similarly, the Jobs and 
Growth Tax Relief Reconciliation Act of 2003 (JGTRRA)2 
had reduced tax rates on dividends and capital gains. 
However, with 2010 drawing to a close, amidst constant 
discussion among Congress, the Obama administration, 
and the media, expiration loomed with no action clearly 
pending. Finally, in the waning hours of the 2010 lame-
duck session of the 111th Congress, a compromise tax bill 
emerged, HB 4853, and the Tax Relief, Unemployment 
Insurance Reauthorization and Job Creation Act of 2010 
(“Tax Relief Act of 2010”)3 was promulgated therefrom on 
december 17, 2010. 

The Tax Relief Act of 2010 affected most taxpayers by 
extending the EgTRRA tax rate brackets and a number 
of individual deductions, as well as extending favorable 
dividend and capital gain rates for an additional two years.4 
These items of relief are essentially personal in nature, 
affecting small business owners and employees alike. 
Similarly, the effects of the Tax Relief Act of 2010 with 
respect to estate and gift taxes apply to all types of individual 
taxpayers. This article will examine the effect that the Tax 
Relief Act of 2010 will have on those taxpayers who own 
and operate small, non-publicly traded businesses, with a 

1  107 P.l. 16, 115 Stat. 38 (2001).
2  108 P.l. 27, 117 Stat. 752 (2003).
3  111 P.l. 312 (2010).
4  I.R.C. §§ 1, 162-170.

view towards planning for effective minimization of taxes, 
along with asset protection. 

Business Income and Expenses. Among the business-
favorable aspects of the Tax Relief Act of 2010 (“the Act”) 
is a reduction in the employee portion of FiCA taxes, as 
well as the Social Security and Medicare taxes for self-
employed persons.5 This is a one-year reduction, and its 
primary effect is to allow some additional cash flow to the 
business owner, whether filing Schedule C or taking salary 
from the owner’s Subchapter S corporation. 

The business-owner taxpayer has greater concern over 
the Alternative Minimum Tax (“AMT”)6 if the business 
is doing well. Originally enacted to prevent less than 
200 taxpayers from escaping income tax through the 
use of deductions, the AMT was never indexed. This 
resulted in more and more taxpayers being subject to the 
AMT annually if “patches” were not enacted. it has been 
estimated that, in the absence of the “patch” put in place 
in the Act for 2010 and 2011, an additional 21 million 
taxpayers would have been subject to the AMT – despite 
the recession and high unemployment rate.7 As a result 
of the threshold amount for the application of the AMT, 
small business owners should save considerable tax dollars 
if they have good years in 2010 and thereafter.

Perhaps the major item affecting small business 

5  I.R.C. § 1402.
6  I.R.C. §§ 55-59.
7  Accounting Today. december 17, 2010.
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owners is the Act’s extension of the bonus depreciation 
allowance, stemming from the Small Business Jobs and 
Credit Act of 2010 through 2011,8 which increases that 
bonus depreciation amount from 50 percent to 100 
percent.9 Even taking into account the credit difficulties 
in today’s economy, this bonus depreciation deduction 
will provide considerable tax incentive for those businesses 
with available cash to purchase 
additional or upgraded equipment.

Preserving the Small Business. 
Prior to 2001, the Estate and 
gift taxes had been a unified tax, 
with a single lifetime credit to be 
applied against those taxes in excess 
of annual exclusions. in 2001, 
EgTRRA made a major change. 
under the EgTRRA,10 the estate 
tax was gradually reduced until, 
beginning in 2010, the estate 
tax ceased to exist completely.11 
However, this provision was 
“sunsetted,” so because no new 
law came into effect for 2011, 
the estate tax was reinstated and 
reverted to what it would have been, allowing a $1 million 
exemption, and a top rate of 55 percent. Therefore, the 
potentially devastating effect on a small business, especially 
if not high in liquidity, is obvious. 

The Act also made major changes in the Estate and 
gift Tax area. First, when the estate tax was reinstated, it 
allowed for a $5 million exclusion, and reunified the estate, 
gift, and generation skipping taxes with the exclusion 
amount.12 The exclusion section adds a new provision as 
well, which allows the unused part of a spouse’s $5 million 
exclusion to be utilized in the survivor’s estate.13 However, 
in the absence of regulation on the subject, it is still unclear 
as to how this additional exclusion will work, especially 
since the new law requires an irrevocable election to be 
made in the estate tax return of the first to die – even if 
the first to die did not require a return to be filed.14 The 
maximum estate tax rate is currently 35 percent.15

How will these changes affect the small business owner? 
generally, the areas of succession planning and estate 
planning are overlooked by the small business owner, 
but because of the nature of the business, e.g. a sole 

8  111 P.l. 240 (2010).
9  I.R.C. §§ 167, 179.
10  I.R.C. § 2001 et seq.
11  I.R.C. § 2210(a).
12  I.R.C. §§ 2001, 2010.
13  I.R.C. § 2010(c).
14  111 P.l. 312, § 303; I.R.C. § 2010(c)(2)-(6).
15  I.R.C. § 2001(c).

proprietorship or a closely held corporation, the transfer 
of ownership can become a very costly matter. Prior to the 
Act, an owner could attempt to gift ownership interests 
to other family members, but was only allowed an annual 
exclusion of $13,000 (for 2011) per done,16 or $26,000 as 
a joint gift if married.17 if the value of the business was in 
the range of $2 million, this route would take considerable 

time. Also, under the pre-2010 
EgTRRA exclusions, if the owner 
had other accumulated wealth, 
the available credits might make a 
taxable gift a costly option.

With the $5 million Act 
exclusion, a transfer of ownership 
through gifting could be 
accomplished with minimal 
cost, while still allowing for a 
minimal estate tax – or no estate 
tax – on the owner’s remaining 
wealth.18 Since the Act’s exclusion 
provisions “sunset” at the end of 
2012,19 without any assurance as 
to continuation of the favorable 
aspects of the exclusions, the small 

business owner who plans to retire, or simply transfer 
ownership, while avoiding the gift or estate taxes associated 
with that transfer, may find that the next two years 
constitute an ideal time frame for such plans.

Estate planning for the client of a small business 
owner should also take into account these same favorable 
exclusion and rate provisions. if the owner has acquired 
other assets, in addition to the business assets, which can 
be placed into irrevocable trusts for the benefit of family 
members, gifting becomes an option that maintains wealth 
while avoiding estate taxes in the future. Since the gift tax 
laws still allow an unlimited non-taxable gift to a spouse,20 
and since each spouse is entitled to a $5 million exclusion, 
the owner may consider transfers to a spouse to optimize 
the estate tax exclusions.

Essentially, the possibilities for minimizing taxes on 
transfer of wealth, for the small business owner, are 
presently very good, and counsel should make clients who 
are small business owners aware of these opportunities 
before the law undergoes its next change, in about two 
years. □

16  I.R.C. § 2503(b).
17  I.R.C. § 2513.
18  As a cautionary note, in January, Illinois reinstituted its Estate 

Transfer Tax, creating a tax that equals the credit for state 
death taxes allowed under I.R.C. §§ 2011 or 2604, but limiting 
the exclusion amount to $2 million. 35 IlCS 405/2. 

19  111 P.l. 312, § 101.
20  I.R.C. § 2523.
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What Every Attorney Should 
Know about the 

Servicemembers Civil Relief Act
By KEnnETH T. luMB

The Armed Forces of the united States have been engaged in continu-
ous combat operations for almost a decade. The number of Reservists 

and National guardsmen who have been called onto active duty since 2001 
grows daily. it is therefore more likely than ever that any particular lawsuit 
or administrative proceeding will involve a party who is on active duty. The 
Servicemembers’ Civil Relief Act (SCRA) provides an assortment of benefits 
and legal protections to active-duty servicemembers and their families and the 
careful legal practitioner must be aware of these protections.

Service in the armed forces entails many sacrifices, not 
the least of which is the inability to assert certain legal 
rights due to overseas deployments and other hardships. 
Since the Civil War, Congress has attempted to ameliorate 
these hardships through legislative protections of service-
members’ rights in civil actions. The latest permutation 
is the Servicemembers’ Civil Relief Act (SCRA). As the 
united States Supreme Court has said of previous versions, 
this legislation protects “those who dropped their affairs to 
answer their country’s call.”1

The SCRA provides a number of protections and ben-
efits, which can be broadly divided into procedural and 
substantive. Procedural protections include limitations 
on default judgments against servicemembers and an ex-
panded ability to vacate default judgments, stays of civil 
and administrative proceedings, and tolling of civil stat-
utes of limitations. Substantive benefits include protec-
tions against eviction and repossession of property, a right 

1  LeMaistre v. Leffers, 333 u.S. 1, 68 S.Ct. 371 (1948).

to terminate automobile and residential leases, and reduc-
tion of interest on pre-service obligations, among others. 
Basic familiarity with these provisions is essential for every 
lawyer or jurist involved in any kind of civil or administra-
tive proceeding. 

Persons Covered. The SCRA’s protections are avail-
able to active duty members of the Armed Forces and to 
commissioned officers of the Public Health Service and 
the National Oceanic and Atmospheric Administration 
on active duty.2  The Act is also applicable to members 
of the Reserve (Army, Navy, Air Force, Marine Corps and 
Coast guard Reserves) while they are on active duty, but 
not while they are on inactive duty.3 A reservist is on ac-
tive duty during annual training, but not during weekend 
drills.4

Applicability to members of the Army and Air Force 

2  50 u.S.C. app. § 511.
3  50 u.S.C. app. § 511; 10 u.S.C. § 101(d).
4  10 u.S.C. 101 (d)(1) and (d)(7).
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National guard is more complicated because guardsmen 
can serve in any one of three statuses: (1) On state active 
duty under state command and control and with state 
funding; (2) On federal active duty, under federal com-
mand and control and with federal funding (Title 10 sta-
tus); and (3) On active duty under state command and 
control, but with federal funding (Title 32 Status).5

in short, the Act does not apply 
to guardsmen during state acti-
vations, weekend drills and most 
Title 32 activities. it does apply to 
guardsmen who have been called 
to federal active duty. it also applies 
when they are on active duty in a 
Title 32 status longer than thirty 
days and in response to a presiden-
tial declaration of emergency.6

Some of the Act’s protections are 
available to a servicemember’s im-
mediate family members (spouse 
and children). The definition of 
“servicemember” under the Act 
includes a legal representative.7 A 
“legal representative” under the 
Act is an attorney acting on behalf 
of the servicemember or any other 
person acting under a valid power 
of attorney.8

Proceedings Covered. The 
SCRA applies in every state and 
territory of the united States. 
The procedural protections of the 
SCRA are applicable to all civil 
and administrative proceedings in 
federal, state or municipal venues. 
The Act does not apply, however, 
to criminal proceedings.

Timing of Protections. generally, the SCRA’s protec-
tions begin upon entry onto active duty.9 For members of 
the Reserve or National guard, however, some of the Act’s 
protections take effect on the date they receive orders call-
ing them onto active duty.10 Many of these protections end 
on the date the servicemember is released from active duty 
or dies while on active duty.11 Several sections extend this 

5  The Judge Advocate General’s legal Center and School, u.S. 
Army, JA 260, Servicemembers Civil Relief Act, page 2 (March 
2006).

6 32 u.S.C. § 502(f).
7  50 u.S.C. app. § 519(b). 
8  50 u.S.C. app. § 519(a).
9  50 u.S.C. app. § 511(3).
10  50 u.S.C. app. § 516(a).
11  50 u.S.C. app. § 511(3).

period; for example, 90 days after release from active duty 
(REFRAd) to request a stay of proceedings or 90 days af-
ter REFRAd to move to set aside a default judgment.12

Default Judgments. The SCRA provides protection 
against default judgment in any civil action or proceed-
ing, specifically including child custody proceedings, in 
which a servicemember defendant does not appear.13  A 

court cannot enter a default judg-
ment unless the plaintiff files an af-
fidavit stating whether or not the 
defendant is in military service and 
providing supporting facts.14 if the 
plaintiff cannot determine whether 
the defendant is in military service, 
the affidavit must so state.

The requirement to file an af-
fidavit becomes applicable techni-
cally when the defendant fails to 
appear and practically when the 
plaintiff files a motion for default. 
Some courts have distinguished a 
default order from a default judg-
ment and only require an affida-
vit for a default judgment after a 
prove-up proceeding.15 The better 
practice, however, and the one fol-
lowed by most courts, is to require 
an affidavit for an initial default 
motion.

The plaintiff’s affidavit must 
state either that the defendant is in 
military service, is not in military 
service or that the plaintiff cannot 
determine whether the defendant 
is in military service. if the answer 
is “not in military service,” the af-

fidavit must contain facts sufficient to support that conclu-
sion.16 The surest method to satisfy a court on this ques-
tion is to query the department of defense (dOd). The 
SCRA provides that either side or the court in a covered 
action may apply for information to dOd as to the mili-
tary status of an individual.17 The point of contact within 
dOd for these requests is the defense Manpower data 
Center (dMdC).

12  50 u.S.C. app. § 522(a)(1) and § 521(g)(2), respectively.
13  50 u.S.C. app. § 521.
14   50 u.S.C. app. § 521.
15  See Interinsurance Exchange of the Auto Club of S. California v. 

Collins, 37 Cal. Rptr. 2d 126 (Cal. App. 2nd dist. 1994).
16  50 u.S.C. app. § 521(b)(1)(A).
17  50 u.S.C. app. § 582. See also Premier Financial Services LLC v. 

Morris, 2010 Wl 3342002 (d. Ariz. 2010) for an explanation of 
other sources of information.
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SCRA inquiries can be made at dMdC’s website: 
www.dmdc.usd.mil/scra. The website contains a form with 
fields for various information. Only the fields for last name 
and social security number are mandatory. if the social se-
curity number is not known, a search using date of birth 
and name can be requested by mail via a letter addressed 
to: defense Manpower data Center, Attention: Military 
verification, 1600 Wilson Blvd., Suite 400, Arlington, 
virginia 22209-2593

if the movant or the court discovers through any means 
- including a dMdC request - that a non-appearing de-
fendant is in military service, the court may not enter a 
judgment until after the court appoints an attorney to rep-
resent the defendant.18  The current version of the SCRA 
does not succinctly or plainly describe the precise param-
eters of the role of the attorney appointed under these cir-
cumstances, though that role certainly does not include 
taking over the defense and trying the case.19 One court 
has described the attorney’s role as analogous to that of a 

18  50 u.S.C. app. § 521(b)(2).
19  The Judge Advocate General’s legal Center and School, u.S. 

Army, JA 260, Servicemembers Civil Relief Act, page 2 (March 
2006), pages 3-21, 22.

guardian ad litem.20

Certainly, locating the defendant and informing him 
or her of the action comes within this definition. So also 
does inquiring whether the servicemember would like to 
request a stay of the proceedings. The Alaska Supreme 
Court’s summary of an appointed attorney’s duties is as 
good as any: (1) contact defendant and assure that defen-
dant has actual notice of the lawsuit, (2) advise defendant 
of the protections of the Soldiers’ and Sailors’ Civil Relief 
Act, (3) advise defendant of the possibility of entry of de-
fault judgment and of the consequences of such a judg-
ment; (4) ascertain whether defendant’s ability to appear 
and defend his or her legal interests is affected in any way 
by defendant’s military status, and (5) if the defendant 
wishes, move for a stay of the proceedings to enable defen-
dant to obtain counsel or prepare a defense on the merits 
of the case.21

When the plaintiff cannot determine whether or not 
the defendant is in the military, the court may require the 

20  Rutherford v. Bentz, 345 Ill.App.3d 532, 104 n.E.2d 343 (3rd dist. 
1952).

21  State of Alaska, ex rel. Dew v. Superior Court for the State of 
Alaska, 907 P.2d 14, 15 (Alaska 1995).
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plaintiff to file a bond.22  if a default judgment is taken and 
the defendant turns out to have been in military service, 
the bond is available to reimburse the defendant against 
any loss caused by the judgment.23

Though the affidavit requirement is clearly mandatory, 
the failure to file the affidavit does not nullify a judgment. 
Rather, failure to file an appropriate affidavit renders a 
judgment voidable by a servicemember who shows that his 
defense was prejudiced by reason of his military service.24 
Conversely, a non-military defendant who is defaulted for 
failing to appear cannot use the SCRA’s protections to va-
cate the judgment.25 Those protections are only available to 
members of the 
class protected by 
the Act, namely, 
military ser-
vicemembers.26 
Knowingly sub-
mitting or mak-
ing a false affi-
davit is a federal 
crime, punish-
able by fine or 
up to a year in 
prison.27 Further, 
a false affidavit by a bill collector can support an action 
under the Fair debt Collection Practices Act (FdCPA).28

Regardless of general state or federal deadlines to reopen 
a judgment, a servicemember may use the SCRA to vacate 
a default judgment entered against him while he was on 
active duty or entered up to sixty days after release from 
active duty.29 A petition under the SCRA must be filed 
within ninety days of leaving active duty and it must show 
that the servicemember had a meritorious defense to at 
lease some part of the action and that military service ma-
terially affected the ability to raise that defense.30

Finally, a servicemember can only use this provision if 
he has not previously appeared in the action.31 The Courts 
are split on what exactly constitutes an appearance for this 
purpose. Some courts have held that requesting a stay of 
the proceeding is an appearance which precludes later use 

22  50 u.S.C. app. § 521(b)(3).
23  50 u.S.C. app. § 521(b)(3).
24  50 u.S.C. app. § 521(g).
25  50 u.S.C. app. § 521(c).
26  50 u.S.C. app. § 521(c).
27  50 u.S.C. app. § 521(c).
28  Owings v. Hunt & Henriques, 2010 Wl 3489342 (S.d. Cal. 2010), 

interpreting 15 u.S.C. § 1692, et. seq. 
29   50 u.S.C. § 521(g)(1).
30   50 u.S.C. § 521(g)(1).
31  50 u.S.C. § 521(a).

of the SCRA to vacate a default judgment.32 Other courts 
have come to the opposite conclusion. Clearly, a service-
member who is aware of a proceeding must weigh the risks 
and benefits of requesting a stay versus taking a default and 
moving to vacate it later. One thing is certain, however. if 
the court appoints an attorney, any actions by that attorney 
will not bind the servicemember nor waive any defenses.33

Stays of Proceedings. One of the most important ben-
efits in the SCRA is the ability to stay a civil or adminis-
trative proceeding. The main stay provision in the SCRA 
states in pertinent part:

(a) Applicability of Section. This section applies to any 
civil action or 
p r o c e e d i n g 
in which the 
plaintiff or de-
fendant at the 
time of filing 
an application 
under this 
section... (1) 
is in military 
service or is 
within 90 days 
after termina-

tion of or release from military service; and (2) has 
received notice of the action or proceeding.

(b) Stay of proceedings. (1) Authority for Stay. At 
any stage before final judgment in a civil action or 
proceeding in which a servicemember described in 
subsection (a) is a party, the court may on its own 
motion and shall, upon application by the service-
member, stay the action for a period of not less than 
90 days, if the conditions in paragraph (2) are met. 
(2) Conditions for Stay. An application for a stay un-
der paragraph (1) shall include the following: (a) A 
letter or other communication setting forth facts 
stating the manner in which military duty req uire-
ments materially affect the servicemember’s ability to 
appear and stating a date when the servicemember 
will be available to appear. (b) A letter or other com-
munication from the servicemember’s commanding 
officer stating that the servicemember’s current mili-
tary duty prevents appearance and that military leave 
is not authorized for the servicemember at the time 
of the letter. 

(c) Application not a waiver of defenses. An application 

32  See, e.g., Blankenship v. Blankenship, 263 Ala. 297, 82 So.2d 335, 
336 (Ala. 1955). 

33  50 u.S.C. § 521 (b)(2).
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for a stay under this section does not constitute an 
appearance for jurisdictional purposes and does not 
constitute a waiver of any substantive or procedural 
defense (including a defense relating to lack of per-
sonal jurisdiction).34

An active duty servicemember can request a stay when 
distance or military duties materially affect the ability to 
defend. A stay can also be extremely useful to a reservist or 
member of the national guard mobilized onto active duty 
in the middle of a lawsuit. According to the Act, a court 
may grant a stay on its own motion, but must grant a stay 
upon a proper application by the servicemember. A proper 
application for an initial stay must contain: (1) a statement 
how the servicemember’s duties materially affect his ability 
to appear; ( 2) a statement when he will be able to appear; 
(3) a statement from the commander stating that current 
military duties prevent the servicemember’s appearance 
and that military leave is not authorized.35

There is no particular form required. The request can be 
“a letter or other communication,” which would include a 
memorandum or even e-mails.36 Any combination of writ-
ten documents or electronically delivered communications 
from both the servicemember and his commander should 
suffice.

Where a proper factual basis is presented, a court must 
grant a stay of at least 90 days. After this initial stay, how-
ever, the servicemember may request an additional stay, 
supporting the request with the same type of information 
required for the initial stay. if an additional stay is denied, 
however, the court must appoint an attorney to represent 
an unrepresented servicemember.37 unlike the initial stay, 
granting an additional stay is discretionary with the court.

Statutes of Limitations. The SCRA tolls any limitation 
period for filing suit during a servicemember’s military 
service.38 The tolling provision includes the servicemem-
ber’s heirs, executors, administrators or assigns, but does 
not include a spouse or dependents. Thus, a soldier injured 
in an automobile collision while on active duty will have 
two years after leaving active duty to file suit. if his wife is 
also injured in the collision, she must file suit for her own 
injuries within two years of the collision.

The SCRA’s tolling provision applies not only to actions 
by a servicemember, but also to causes of action against a 
servicemember. in Santiago v. Childers,39 the u.S. district 
Court for the Southern district of illinois explained one of 
the benefits of this provision. in Santiago, the plaintiff was 

34  50 u.S.C. § 522.
35   50 u.S.C. § 522.
36  50 u.S.C. app. § 522(b).
37  50 u.S.C. app. § 522(d)(2).
38  50 u.S.C. app. § 526.
39  Santiago v. Childers, Case no. 05-512 MJR, 2007 u.S. dist. lEXIS 

83787 (S.d. Ill. 2007).

sidebar: Criminal law
by anne Therieau

Aggravated Kidnapping. People v. Gonzalez, ___ Ill. 2d ___, 2011 
Wl 188869 (2011). The victim in this case was a three week old child 
with the initials R.O. The parents of R.O. brought her to Stroger 
hospital where her father had a doctor’s appointment. At some 
point while at the doctor, R.O.’s mother stepped outside to make 
a phone call and her father remained to fill out some paperwork.  
defendant offered to hold the baby while R.O.’s father filled out 
the paperwork.  When he was finished, R.O.’s father looked for 
the defendant and his baby, but could find neither. He looked 
outside the waiting room and inside the hospital but with no 
luck.  defendant was eventually apprehended fifteen minutes 
later, approximately two blocks away at another hospital. The 
Illinois Appellate Court agreed with defendant’s contention on 
appeal that the State failed to prove the defendant guilty beyond 
a reasonable doubt of aggravated kidnapping when the evidence 
failed to show that she secretly confined the baby.  Because the 
baby was in constant public view or awareness, the Appellate 
Court reasoned, the baby had not been secretly confined within 
the meaning of the aggravated kidnapping statute.  The Illinois 
Supreme Court reversed the judgment of the Appellate Court 
and affirmed the judgment of the trial court. The Court found that 
defendant’s conduct isolated the baby from meaningful contact 
with the public.  The baby was unable to escape or cry out and was 
taken without permission of her parents. The defendant sought to 
pass the baby off as her own. Therefore, the defendant’s actions 
isolated the baby from the public even though the defendant 
kept the baby in public view and consequently, the requirements 
for secret confinement under the aggravated kidnapping statute 
had been met.
 
Right to Testify.  In re Joshua B, ___ Ill. App. 3d ___, 2011 Wl 
181435 (1st dist. 2011). defendant was adjudicated delinquent 
for robbing a fellow student.  At the delinquency hearing, the 
defendant, who was represented by counsel, was not advised of 
his right to testify by the court and did not testify.  The defendant 
appealed, claiming he was denied due process because the trial 
court failed to advise him of his right to testify and failed to verify 
that he knowingly and voluntarily waived that right.  In affirming 
the defendant’s adjudication, the Illinois Appellate Court noted 
that it has long been held that when a defendant is represented 
by counsel, the trial court does not have a duty to inform the 
defendant of his right to testify.  Rather, it is the responsibility 
of defense counsel to advise the defendant of his right to testify 
and explain any advantages or disadvantages of exercising this 
right. The Court explained that by having the trial court advise a 
defendant of his right to testify, he may influence the defendant 
to waive his right not to testify.  furthermore, a court may interfere 
with the attorney-client relationship by advising a defendant of 
his right to testify.  finally, a trial judge is not required to advise a 
defendant of his right to testify because it is difficult to determine 
when during the course of the proceedings it is appropriate to 
advise a defendant of this right. □
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unable to serve the defendant, a soldier on active duty, with 
a summons because he was in iraq. Afer two years without 
service, the court observed that the case would likely be 
dismissed without prejudice for failing to serve defendant 
Childers. However, the court also observed that the statute 
of limitations against Childers was tolled by the SCRA, so 
the plaintiff could refile his lawsuit in the future.40

The SCRA tolling provisions do not require any show-
ing that military service would or did prejudice a service-
member’s ability to prosecute or defend a case. The possi-
bility exists, therefore, that a servicemember could bring a 
twenty or thirty-year-old cause of action. The one caveat is 
the claim of laches. if the other party can show inexcusable 
delay and prejudice resulting from the delay, the claim can 
be dismissed.41

Evictions. Section 531 of the SCRA provides certain 
protections for servicemembers and their families from 
eviction from their home for nonpayment of rent under 
a annually adjusted amount. The section requires that the 
landlord obtain a court order for eviction, notwithstand-
ing contrary state law. if the servicemember or his depen-
dent requests a stay and shows that the ability to pay the 
rent has been materially affected by military service, the 
court must grant a stay. The length of the stay lies within 
the discretion of the court. Section 531 also gives the court 
the power to adjust the obligation under the lease to “pre-
serve the interests of all parties.”42

Lease Termination. The SCRA also allows servicemem-
bers to terminate a lease for property used for residential, 
professional, business or agricultural purposes. The Act 
applies when a servicemember: enters active duty, is de-
ployed for 90 days or more, or when he receives permanent 
change of station (PCS) orders; i.e., he is transferred to 
another post.

The termination request must be in writing and include 
a copy of the orders. it is effective 30 days after the next 
rental payment is due. unlike with many other SCRA pro-
visions, there is no requirement to show material effect.43

Automobile Leases. Section 534 of the SCRA also al-
lows a servicemember to terminate an automobile lease. A 
lease can be terminated upon entry onto active duty, but 

40   Santiago v. Childers, Case no. 05-512 MJR, 2007 u.S. dist. lEXIS 
83787 (S.d. Ill. 2007) (“[P]laintiff must be aware that it appears 
that the statute of limitations is tolled during Childers’ military 
service, so if Childers is dismissed without prejudice from this 
action, another action could theoretically be filed.”), citing 50 
u.S.C. app. § 526.  

41  The Judge Advocate General’s legal Center & School, u.S. 
Army, JA 260, Servicemembers Civil Relief Act, page 3-43 
(March 2006). 

42  50 u.S.C. app. § 531.
43  50 u.S.C. app. § 534.

only if that period of duty is 190 days or longer. A lease 
can also be terminated for PCS orders from a post in the 
continental united States (CONuS) to another post out-
side of the continental united States (PCONuS) and vice 
versa. Lastly, when a soldier deploys individually or with a 
unit “in support of a military operation,” he may terminate 
a lease if the deployment is for 180 days or more.44

Installment Contracts. The SCRA provides protec-
tions for servicemembers who entered into installment 
contracts before entering military service and whose ser-
vice materially affects their ability to make the payments. 
The Act applies to installment contracts to purchase any 
real or personal property. in short, the Act prohibits the 
seller/lessor from taking any action to rescind or terminate 
the contract for breach or to repossess the property absent 
a court order.45

Mortgage Foreclosures. The SCRA provides additional 
protection specific to foreclosures of mortgages and other 
security interests. The Act applies to relief sought on any 
obligation secured by mortgage, deed of trust or other se-
curity device. The obligation must have been entered into 
and the property owned by the servicemember or a depen-
dent prior to military service. if these conditions are met, 
and a servicemember’s ability to defend has been materi-
ally affected by his service, then any foreclosure action filed 
during or within 90 days afer military service is covered. 
Possible relief includes a stay, an adjustment of the obliga-
tions (extending the maturity date, etc.), granting foreclo-
sure and extending the period of redemption.46

Interest Rate Reduction. Regardless of other protec-
tions applicable, the SCRA limits to six percent the inter-
est that can be charged on any obligation incurred prior to 
military service. Thus, when a servicemember enters active 
duty, he has the right to have interest on debts reduced to 
six percent.

The servicemember must notify the creditor in writ-
ing, provide a copy of his orders, and request the reduc-
tion during the period of the military service or within 
180 days thereafter. upon receipt, the creditor must re-
duce the interest rate to six percent and forgive interest in 
excess of six percent. Simply extending the loan or defer-
ring the interest will not comply with the Act. Though the 
servicemember is not required to prove material effect, the 
creditor can challenge the reduction in court by proving 
that military service has not materially affected the service-
member’s ability to pay.47 □

44  50 u.S.C. app. § 534.
45  50 u.S.C. app. § 532.
46  50 u.S.C. app. § 533.
47  50 u.S.C. app. § 527.
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Attacking the Conscionability of 
Post-Nuptial Agreements

By HOn. THOMAS A. ElSE

Post-nuptial agreements are frequently employed to settle the disposition 
of the marital estate subsequent to the marriage, but before the filing of 

a petition for dissolution. Frequently, the parties are at odds at the time the 
agreement is reached, and one side or the other, or both, experiences buyer’s 
remorse when the terms of the agreement are put into play in a dissolution 
of marriage action. A common argument for the non-enforcement of the 
agreement is that it is unconscionable and that no one in their right mind would 
have entered into it. This article explores the parameters of that argument, 
which can be more successful than one may think.

initially, it should be remembered that post-nuptial 
agreements are contracts and are subject to the same rules 
of interpretation.1 Among other reasons, a court may set 
aside an agreement if it is unconscionable, which has been 
defined as a bargain “which no man in his senses, not 
under delusion, would make, on the one hand, and which 
no fair and honest man would accept on the other.”2 

in the case of In Re Marriage of Richardson,3 the First 
district noted that the inquiry into unconscionability 
requires two distinct considerations: (1) the conditions 
under which the agreement was made and (2) the 
economic circumstances resulting from the agreement.4 
The determination as to whether the agreement is 

1  In re Marriage of Vella, 237 Ill. App. 3d 194, 198, 603 n.E.2d 109 
(2d dist. 1992).

2  In re Marriage of Richardson, 237 Ill. App. 3d 1067, 1080, 606 
n.E.2d 56 (1st dist. 1992), citing In re Marriage of Carlson, 101 Ill. 
App. 3d 924, 930, 428 n.E.2d 1005 (1st dist. 1981), and quoting 
Hume v. U.S., 132 u.S. 406, 410, 10 S.Ct. 134 (1889). 

3  Richardson, 237 Ill. App. 3d at 1080.
4  Richardson, 237 Ill. App. 3d at 1080, citing In Re Marriage of 

Foster, 115 Ill. App. 3d 969, 451 n.E.2d 915 (5th dist. 1983). 

unconscionable depends on the relative economic 
circumstances of the parties immediately after the 
agreement was made.5

The Second district has broken down the two prongs 
of the unconscionability argument into procedural 
unconscionability and substantive unconscionability, or a 
combination of both.6

Procedural unconscionability means that an impropriety 
existed at the time of the formation of the agreement, such 
that one of the parties was deprived of a meaningful choice. 
For example, the existence of duress in the formation of 
an agreement between spouses may render it procedurally 
unconscionable. duress can consist of oppression, undue 
influence, or taking advantage of another’s stress to the 
point that the person is deprived of the exercise of free 

5  Richardson, 237 Ill. App. 3d at 1080, citing In Re Marriage of 
Smith, 164 Ill. App. 3d 1011, 518 n.E.2d 450 (1st dist. 1987). 

6  In re Marriage of Tabassum, 377 Ill. App.3d 761, 775, 881 n.E.2d 
396 (2nd dist. 2007).
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will.7

duress is measured by an objective standard, rather 
than a subjective one, and the acts or threats constituting 
the duress must be either legally or morally wrongful.8 
Furthermore, the party asserting that the agreement is 
procedurally unconscionable on grounds of duress has 
the burden of proving, by clear 
and convincing evidence, that he 
was bereft of the quality of mind 
essential to the making of the 
contract.9

Consequently, the threshold 
attack on the unconscionability 
of a post-marital agreement will 
generally be to argue that the 
party seeking to set aside the 
agreement was under duress, and 
that the agreement is therefore 
procedurally unconscionable. in In 
re Tabassum,10 the reviewing court found that duress did 
not exist at the time of the creation of the agreement. On 
the other hand, in Richardson,11 the First district found 
that duress voided the agreement. A careful reading of 
both cases leaves one with the impression that, although 
the existence or nonexistence of duress cannot be clearly 
defined, the court knows it when it sees it. Certainly, all 
post-nuptial agreements have their own tale to tell – as 
to how and why they were created in the first place – and 
many of them are the result of circumstances that may be 
less than cheerful. Whether the formation of the agreement 
was tainted by duress remains a difficult question of fact.

The second type of unconscionability is somewhat 
easier to address. Substantive unconscionability focuses on 
the fairness of the agreement and whether or not it is one-
sided.12 in examining the substantive conscionability of the 
post-marital agreement, the court looks to the economic 
circumstances of the parties, both immediately following 
and resulting from the agreement.13 Therefore, it follows 
that if one party gets all the assets and the other party 
gets none, as the result of the post-marital agreement, it 
is more likely that the court will find the agreement to be 
substantively unconscionable.

7  Tabassum, 377 Ill.App. 3d at 775, citing Richardson, 237 Ill. App. 
3d at 1082.

8  Tabassum, 377 Ill.App. 3d at 775.
9  Tabassum, 377 Ill.App. 3d at 775, citing In re Marriage of Hamm-

Smith, 261 Ill. App. 3d 209, 215, 633 n.E.2d 225 (4th dist. 1994).
10  Tabassum, 377 Ill. App.3d at 775.
11  Richardson, 237 Ill. App. 3d at 1082. 
12  Tabassum, 377 Ill. App.3d at 777, citing Kinkel v. Cingular Wireless, 

223 Ill.2d 1, 28, 857 n.E.2d 250 (2006). 
13  Tabassum, 377 Ill. App. 3d at 778.

Commonly, disputes about the validity of post-nuptial 
agreements arise when one party has second thoughts about 
the amount they originally promised in the agreement. 
More than common is a situation in which a party wants 
out of an agreement based on the idea that he promised 
more at the outset than he believes he should have. 

in defense of the validity of the 
agreement, it may be worth arguing 
that a disproportionate allotment 
of property or income to one of 
the parties is nothing more than a 
gift from one spouse to the other, 
or a debt of conscience depending 
on the facts of the case. Could it be 
said that abrogating the agreement 
is the same thing as taking back 
a gift? in equity, a deed of gift 
cannot be reformed.14 Nonetheless, 
the prevailing case law focuses on 

whether the court believes the agreement is fair, not what 
the parties believed at the time they entered into it. □

14  Marvin v. Kelsey, 373 Ill. 589, 590, 27 n.E.2d 469 (1940).
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Judge William J. Bauer has served 
for 36 years on the United States 

Court for the Seventh Circuit Court 
of Appeals.  As we sat with him in the 
anteroom to his courthouse chambers, 
however, he was careful to point out 
that he is a judge, not a justice, and - as 
he sees it - an inferior judge at that. 
The title of “Justice,” he said, is used 
in the federal court system only for the 
Justices of the Supreme Court. “It’s 
the same in the Illinois court system,” 
he added. “When the current Illinois 
Constitution was ratified, people at the 
time thought it made sense to call the 
appellate court judges ‘Justice’ and that 
got to be the practice. But, if you read 
the Constitution, it refers to them as 
appellate court judges.”  
     He took his copy of the Constitution 
out of his jacket pocket and started 
to read. “Under Article 3, Section 1, 
he said, “‘The judicial power of the 
United States shall be vested in one 
Supreme Court and in such inferior 
courts as the Congress may from time 
to time ordain.’ So, I’m an inferior 
judge working in an inferior court.”     
     We met with this particular “inferior 

judge” soon after a plaque had been 
mounted outside the DuPage County 
court annex naming the building after 
him. He earned this honor through a 
career in the law that has spanned over 
50 years.
    “I was born in 1926,” he said as we 
talked that afternoon about the law, 
politics and the state of the economy. 
“I grew up in the 1930s. You think this 
is a problem?  Then we were sitting 
around.  People were really afraid that 
Roosevelt could become a dictator and 
he could have if he wanted to. We were 
paralyzed. We had 26% unemployment 
and women were not a big factor in 
that, because there weren’t that many 
women employed.  If you’d run the 
same statistics now, you’d be up to 45-
50% unemployment. Foreclosures?  
The first thing Roosevelt did was extend 
mortgage foreclosures so you couldn’t 
foreclose for 18 months.  He put a 
freeze on foreclosures, which meant 
that the guy who owned the mortgage, 
got stuck for a year and a half.  The 
problem then was far more acute then 
it is now. Now we’re coming out of it. 
Then, it took the Second World War to 

get us out of it.”
   Judge Bauer served in the Army from 
1945 to 1947.  When his service ended, 
he returned to Elmhurst College 
where he graduated before earning his 
J.D. from DePaul University College 
of Law in 1952.  After working in 
private practice and as an Assistant 
States Attorney, he served as DuPage 
County States Attorney from 1959 to 
1964.  He served as a Circuit Judge in 
DuPage County from 1964 to 1970, 
and as United States Attorney for the 
Northern District of Illinois from 
1970 to 1971 until President Richard 
Nixon named him for a seat on the 
District Court. Three years later, 
President Gerald Ford chose him to 
succeed Judge Otto Kerner on the 
Seventh Circuit Court of Appeals. He 
served as Chief Judge in the Seventh 
Circuit from 1986 to 1993 and 
assumed senior status in 1994. 
   In the early 1960s, he served 
as President of the DCBA, an 
organization to which he continues to 
contribute. Just last year, in fact, he gave 

continued on page 33
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a presentation to DCBA members on 
Civility in the Seventh Circuit.1  In the 
last few months, he has heard from 
many in the bar who are involved 
in putting together a celebration 
in his honor. “It’s all been grand to 
hear,” he said, “grand to hear. I’ve 
seen the building, of course. I go 
out there fairly frequently. I’m out 
there a few times each year for the 
continuing education programs, 
or to conduct one program or 
another for the bar. You can take 
the boy out of DuPage County, 
you know but me, I still live there. 
I live in the same house I’ve lived 
in for 39 years. I graduated from 
Immaculate Conception High 
School in Elmhurst and Elmhurst 
College. I married a girl that went 
to the college and lived in town.”
     “I saw the building a few weeks 
ago,” he continued, framing a small 
square in the air with his hands, 
“and I saw the sign. I thought it 
was going to be a plaque about this 
big, but it’s not. It’s great.”   
     Judge Bauer learned that the William 
J. Bauer Judicial Office Facility Annex 
was a likelihood well in advance of the 
vote.  Then County Board Chairman, 
Robert J. Schillerstrom contacted 
him to let him know. “He said that one 
of his last acts of the year was going to 
be this,” Judge Bauer explained. “One 
of the things that the chairman of a 
county board learns is how to count 
votes before he puts something up to 
a vote. So he told me he was going to 
propose it, that he wanted me to know 

1 In September, 1991, he did a judicial 
profile for this magazine, writing about 
his old friend, Bert Rathje, who had 
passed away some years prior but whom 
Judge Bauer remembered fondly.  “I gave 
the eulogy at his funeral,” Judge Bauer 
wrote at the time. “I said then, and I say 
now: I never met a better man or a better 
judge.” Bauer, Profile: Bert E. Rathje, DCBA 
Brief, Vol. 11, Issue 1 (September 1999).

ahead of time, and that he had every 
reason to believe it would pass, which 
meant he had counted the votes ahead 
of time. It was unanimous, if I recall 
correctly, so I was pleased. I was very 
pleased. Schillerstrom called me, and 

I was there the day they passed it.  I 
was sitting in the room.  He invited me 
in, so I was in sitting there and heard 
the roll call. It was quite a moment. I 
thank them kindly.” 
     As we wandered through the halls 
on our way to take the cover portrait 
for this issue, Judge Bauer had a great 
many stories to tell.  He talked about 
some of the decisions he’d made as a 
judge (“I have some strong stands that 
I’ve taken on the First Amendment 
that I’ve taken over the years”), about 
his interest in golf (“I used to golf, 
until I stopped”), and about why 
federal appointments tend to come 
from the U.S. Attorney’s office (“They 
try cases. The civil attorneys that try 
cases, the Corboys and the Cliffords, 
turn it down for money reasons”), 
and he talked about how different 
things were over the years.  “You’ll 
be interested to know,” he said to our 

photographer, “that when I was first 
up here, President Nixon came to see 
a group of people becoming citizens.  
Everyone thought that would be great, 
it would be something people would 
remember for the rest of their lives. 

We showed them the Ceremonial 
Courtroom where it would be 
and they wanted to take pictures 
of the President in there during 
the ceremony.  The chief judge 
said ‘no.’ When they said, ‘but 
it’s the President,’ he said, ‘well, 
there’s this thing called separation 
of powers.’ They ended up 
moving the ceremony.”       
 The ceremony in honor of 
Judge Bauer and the building 
now named after him has not 
yet been scheduled.  In the 
meantime, though, if you want 
to raise a glass in his honor, we 
recommend the Glenfiddich 
18 year.  Of the various items 
around his office, including 
hundreds of books, souvenirs 
and memorabilia, Judge Bauer 
was particularly proud of his 
collection of single malt scotch 
bottles. “There’s no duplicates 

here,” he said, as he pointed out a few 
particularly interesting labels. “The 
first time I tasted Single Malt Scotch 
was in England. I was over there 
on a conference. We spent five days 
reading Winston Churchill. There 
was a formal event, black tie and all, 
and they were serving Vat 69 scotch. 
Now, I don’t know if you’re a scotch 
drinker, but I would not put that 69 
high on my list. I’m talking to two 
Scottish psychiatrists and they saw I 
liked scotch and they said, ‘come with 
us.’ So we went and I tasted my first 
Glenfiddich. I asked them where I 
could buy it and they told me I could 
get it in Scotland. I said I wanted to 
buy it in the U.S. and they said again, 
Scotland. They didn’t export it at the 
time.  I didn’t see it again until 1976 
when I went to an event and they had 
little bottles of Glenfiddich at every 
table.” □

INTERVIEW: JUDGE BAUER
continued from page 31
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LegaL aid Update

Save the date: July 15, 2011 
is the annual Cougars game 
Fundraiser!
By Brenda Carroll

are you feeling low because you are re-
ally tired of bad weather and does the 

summer seem far away? Then sit down, 
put your feet up, enter the date of July 
15, 2011 on all your calendars and think 
about our upcoming annual fundraiser - 
the Cougars’ game. daydream about the 
fun you will have at elfstrom Stadium un-
der blue and sunny skies cavorting with 
all your friends and family members while 
helping legal aid.

Amy Rios is a Lawyer You Should 
Know. Our newest intern is Amy Rios 
, a 2010 graduate from the University of 
illinois College of Law in Champaign-
Urbana. While attending law school, 
amy was an associate editor of the 
University of illinois Law Review 
and Community Service Chair of the 
Latino/a Law Students association. She 
won the CaLi award for international 
intellectual property transfers in the Fall 
of 2009. amy has been a Judicial intern 
with Judge Jeffrey Ford of the Sixth 
Judicial Circuit Court, Urbana, and with 
Judge  LaQuietta Hardy Campbell  of 
the domestic Relations division, Cook 

County an intern with the Singleton Law 
Firm in Urbana. i have previously dis-
cussed in this column our other attorney 
volunteers,  Daniele Pfluger and Scott 
Hollmeyer, who still work at our office. 
amy and Scott are available to do assigned 
work on any legal aid cases dCBa mem-
bers are referred from our program, if the 
member drops off the work at our office 
at 126 S. County Farm Road in Wheaton 
in the dCBa Bar Center. please consider 
our volunteers if you are hiring for your 
law offices this year.  

Some Problems Facing New Lawyers. 
For law school graduates having a tough 
time getting jobs, going into public in-
terest law may be a step worth taking.  
Working in public interest law, you may 
qualify for loan forgiveness under the 
College Cost Reduction and access act.  
Loans may be repaid, under the act, 
through an income based repayment for-
mula so long as the new attorney works as 
a full-time public interest lawyer for ten 
years or the equivalent of 120 payments. 
For more information, see the following: 
www.nslds.ed.gov  (National Student 

Loan data System), www.loanconsolida-
tion.ed.gov (Consolidation of FFeL into 
Federal direct Loans), and www.equal-
justicework s.org and www.finaid.org 
(general information).

Grant from Naperville Township 
for the DuPage Legal Assistance 
Foundation. Once again The dupage 
Legal assistance Foundation was pleased 
to accept a grant of $1,000.00 from 
Naperville township. The check was 
delivered by Fred Spitzzeri, former 
dCBa president and a long time trustee 
with Naperville township. in 2010, the 
dupage Bar Legal aid Service, through 
our staff attorneys and  pro bono panel 
lawyers from the dCBa, provided legal 
representation to Naperville township 
residents in areas such as bankruptcy, 
child support defense, custody, visita-
tion, domestic violence, guardianship and 
adoption. 275 applicants from Naperville 
township applied for help last year and 
we can be proud that our attorneys do-
nated 960 hours of free legal assistance, 
an increase of more than 98 % over the 
previous year. □

For portrait, architectural, & evidence 
photography, if you want to look your 
best, call Robert 312-226-2060.

www.REP3.com

When the DCBA Brief wants a memorable 
image that will withstand the test of time 
and show its people in the best light, 
the editors turn to Robert E. Potter III. 

For eight years, the DCBA Brief 
has consistently asked the same 
photographer, Robert E. Potter III, 
to shoot its most important covers.
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Justice Anne Jorgenson, Former Supreme Court Justice Louis Rathje, Former DCBA President Glenn Gaffney, Chief Judge Stephen Culliton, DCBA President Steven M. Ruffalo
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iSBa Update

Bar Foundation Fundraiser
Held at Buddy guy’s

By James F. mCCluskey
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On February 3, 2011, at Buddy guy’s 
Legends in Chicago, the illinois Bar 

Foundation held a fundraiser featuring 
rock, Motown, jazz and blues music.  
The dCBa was well-represented by 
many members, including Judge Robert 
Anderson, Richard Felice, the incoming 
Third Vice president of the iSBa, Irene 
Bahr, a past president of the iSBa, 
Christine Ory, a dCBa past president, 
and yours truly, another dCBa past 
president. 

The illinois State Bar association is 
actively involved in the legislative process.  
Over the years, proposed legislation has 
grown by leaps and bounds. This year 
has been no exception.  Jim Covington, 
Melinda Bentley and Lori Kohlus, all 
of the Legislative affairs department 
of the iSBa, do a great job in keeping 
the membership informed of what is 
happening in Springfield.  

The following legislative proposals by 
various Section Councils were presented 
to and approved by the iSBa Board in 
January:

• a procedure for family members to 
get medical records of a deceased 
person without opening a probate 
proceeding.This was also passed by 

the iSBa assembly;
• an amendment to the illinois 

insurance Code allowing arbitrators 
in uninsured and underinsured 
motorist cases to decide attorneys’ 
fees against insurance companies for 
unreasonable and vexatious delay in 
arbitrating a case; 

• The modernization of the trust 
and trustee’s act by creating four 
new sections as follows: Section 
16.3 (directed trust); Section 16.4 
(invasion of trust principal); Section 
16.5 (Qualified dispositions in trusts 
(asset protection trust); Section 
16.6 (trust Modification and 
termination);

• an amendment to the illinois 
Marriage and dissolution of 
Marriage act to allow the court to 
assess parties with reasonable costs 
of court witness.  This proposal was 
made by the Family Law Section 
Council of the iSBa;

• Maintenance awards in a family law 
case allowed to be secured by life 
insurance policies;

• Consular notification when foreign 
nationals are arrested or detained in 
the United States; and

• a proposal to prohibit persons from 
serving in two offices of different 
units of local government if the units 
have overlapping taxation authority, 
in an attempt to prevent double-
dipping.

a proposal for a reduction in 
membership dues for government 
lawyers was also presented at the January 
Board meeting.  Currently, membership 
fees increase incrementally for iSBa 
lawyers from the second year through 
the twentieth year.  The iSBa Standing 
Committee on government Lawyers 
is proposing that the Board approve a 
25% reduction in membership fees for 
government lawyers.  This proposal for 
reduction in fees was not voted on at the 
January meeting.

Finally, the Board of governors 
voted to appoint two additional seats to 
represent the diverse makeup of the iSBa.  
These two additional seats will be selected 
by the president-elect of illinois State Bar 
association.  These seats will have the full 
rights and privileges of any member of 
the Board of governors beginning in the 
fiscal year of 2011.  it is the stated purpose 
of these appointments to better reflect the 
diversity of the practicing bar. □

The dCBa BrIeF is the Journal of the duPage County Bar association (“dCBa”).  unless otherwise stated, all content here-
in is the property of the dCBa and may not be reprinted in whole or in part without the express permission of the dCBa.  
©2011  dCBa.  opinions and positions expressed in articles appearing the dCBa BrIeF are those of the authors and not 
necessarily those of the dCBa or any of its members.  neither the authors nor the publisher is rendering legal or other 
professional advice and this publication is not a substitute for the advice of an attorney.  PuBlICaTIon GuIdelInes: all 
submitted materials are subject to acceptance and editing by the editorial Board of the dCBa BrIeF.  material submitted 
to the dCBa BrIeF for possible publication must conform with the dCBa BrIeF’s Writers Guidelines which are available 
at dcbabrief.org.  adVerTIsInG and PromoTIon: all advertising is subject to approval.  approval and acceptance of an 
advertisement does not constitute an endorsement or representation of any kind by the dCBa or any of its members.  
ConTaCT InFormaTIon: all articles, comments, criticisms and suggestions should be directed to the editors at email@
dcbabrief.org.   
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To run your classified ad in this space, please contact the DCBA or send your content to: classifieds@dcbabrief.
org.  Pricing for regular and display classifieds appears in the advertising section of our website, dcbabrief.org

Legal Nurse Consultants
A Medical Legal Consulting Firm

Kafka & Associates
2345 Shiloh Drive

Aurora,IL 60503

NAPERVILLE 
(Washington and Diehl)

One premier furnished 15’ X 10’ 
office available in three law office 
Suite.  Large shared conference 
room and reception area.  dedi-
cated telephone line with in-person 
answering.  internet and other re-
sources available.  very profession-
al, ample parking, bldg. has deli 
and well-equipped workout room.  
great location!  Call Jennifer at 
(630) 416-7004.

ADDISON
Furnished law office space (8.5 
by 13.5) available in a three of-
fice suite; small space for assistant.  
The other two offices are occupied 
by attorneys.  use of conference 
room, copier and kitchen included; 
ample parking.  Excellent location 
on Lake Street near i-355.  For 
more details, call Ted at (630) 
467-0400.

WHEATON LAW OFFICE
Office suite available (750 sq. ft).  
Two offices, reception, secretarial 
area, coffee alcove.  Excellent lo-
cation near danada Square.  Call 
(630) 690-6800. 

Classif ieds

D & R Couriers 
Summons/Subpoena 

Service Station to 
Station; Lawyer to 

Lawyer; 
Lawyer to Court 

(630) 890-1807-Dave 
or (630) 890-1925 - 

Renee

Rimkus Consulting Group, 
Inc. 

999 Oakmont  
Plaza Drive 
Suite 550 

Westmont, IL   60559 
Phone: (630) 321-1846 
Fax: (630) 321-1847 

kastanton@rimkus.com 
www.rimkus.com 

Taylor Rees Beckey
Forensic accounting. Expert opinion.

Providing hard numbers. Easily.SM

1-800-773-2727
Tony Rees CPA, ABV, CFF Dennis Taylor CPA, MBA, ABV, CFF

CPAABV.COM

ESTATE PLANNING 
ATTORNEY

We are looking for an estate plan-
ning attorney with a growing cli-
ent base, to join our firm located 
in Hinsdale, illinois. Attractive 
professional office space, paralegal’s 
with extensive experience in real es-
tate, probate, tax filing, and corpo-
rate matters.  Please contact krysa@
ekrothlaw.com with your resume. 
All correspondence is confidential.

 WHEATON       Park East Office Suites

individual Private Offices   Conference Rooms
Personalized Phone Answering  T1 internet Connection
voice Mail & Patching   Complete Business Services
Corporate identity Program   Ample Parking
includes All utilities   Convenient to Tollway

Call Donna at (630) 653-9909    www.parkeastoffices.com
1755 So. Naperville Rd., Suite 100, Wheaton, IL 60189
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