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...and enter into referral and 
co-counsel agreements with attorneys 
who assist us in prosecuting class 
action or whistle blower claims:

VViolations of Federal and state Wage 
claim laws by failing to pay overtime to 
salaried employees, forcing employees to 
work off the clock and failing to pay 
minimum wages.

Whistle Blower claims involving fraud on 
the government or securities purchasers.

MManufacturers, retailers and advertisers 
who materially misrepresent how a 
product works or performs.

VVocational Schools where students do 
not obtain work as a result of the course 
and the school fails to provide the poor 
job statistics in the enrollment 
agreements.

EExcessive late fees charged by rental 
apartment complexes, including late fees 
on common area utility bills, rent 
payment bills and assessments.

Banks thBanks that re-sequence checks on check 
accounts so checks for larger amounts 
clear before checks for smaller amounts 
thus causing more overdrafts and unfairly 
increasing the number of overdraft (or 
NSF) fees charged to customers.

Banks thBanks that charge FDIC insurance fees on 
savings accounts despite an FDIC opinion 
that it is improper to charge such fees.

Violations of automobile repossession 
laws.

Areas of Interest:
Wage & Hour Overtime and 
MMinimum Wage Violations
Whistle Blower (Qui Tam) Claims
Unfair Check Overdraft Fees
Healthcare Product Fraud
Defective Car & Vehicle Products
Insurance Fraud
Fair Credit Reporting Act – FCRA
FFair Debt Collection Practices Act -- 
FDCPA
Privacy Violations
Violation of Car Repossession Statutes
Vocational School Deception
Excessive Late Charges
Infomercials & Deceptive Advertising

We are also investigating 
the following Potential 
Claims...

Walczak v. Onyx Acceptance Corporation
Class Class certification order affirmed by the 
Appellate Court.  365 Ill.App.3d 664.  
Represented class with co-counsel in claims 
involving alleged violations of Illinois automobile 
repossession laws.  Case settled with each of the 
over 7,600 class members able to claim up to 
$2000.  In addition to the damages payment, 
debt debt totaling $6.5 million was forgiven as to all 
class members as part of the settlement.

S37 Management, Inc. v. Advance 
Refrigeration, Inc.
Court certified claims involving allegedly 
deceptively labeled, non-tax charges called 
government processing fee in the tax line of 
customer bills.  Class certification order affirmed 
by Appellate Court and Supreme Court declined 
review appellate court decision.  961 N.E.2d 6.

Terrill v. Hilton
CCourt certified a class of all customers of Hilton’s 
Oakbrook Terrace Hotels.  Following successful 
interlocutory appeal (338 Ill.App.3d 631), 
judgment in favor of the class for millions of 
dollars in damages, prejudgment interest and all 
attorneys’ fees.  Affirmed on appeal in Rule 23 
Opinion.  Class received in excess of 90% of 
ovovercharges with monies being mailed to each 
class member following win on appeal.  Settled 
identical cases on a class-wide basis against 
other national hotel owners including Marriot, La 
Quinta,  Comfort Suites and Four Points.

Morales v. Verve Global
Court certified class seeking millions of dollars in 
refunds and other damages for all students who 
took a medical sonography course but did not 
obtain jobs in the field.  The class claimed that 
Defendant violated the Consumer Fraud Act’s 
provision for vocational schools by failing to 
disclose that very few graduates obtained jobs.  
AppellAppellate and Supreme Case refused to hear an 
appeal of the class certification order.  

Municipal Booking Fee Class Actions
Representing class members against a number of 
cities and towns, including Naperville and 
Downers Grove, for return of booking fees 
charged to persons who are arrested.  The cities 
and towns require the class members to pay 
booking fees when they arrested but no hearing 
is allegedly provided to challenge the fees in 
violviolation of constitutional due process 
protections.  Motion to dismiss denied in the 
Naperville case.  2012 WL 787203.  Class certified 
in the Downers Grove case.  2011 WL 6318953.  

Boundas v. Abercrombie & Fitch; 
Daniels v. Hollister
RRepresenting class of consumers that received a 
$25 purchase reward card that did not contain an 
expiration date but which defendant claims 
should have contained an expiration date and will 
no longer honor.  Class action certified and 7th 
Circuit denied request for interlocutory appeal of 
class certification in Abercrombie case.  280 F.R.D. 
408.  408.  Also representing putative class for the same 
claim against Hollister in a New Jersey state court 
proceeding.

Unpaid Overtime Class Actions
Representing putative class members in a number 
of cases against employers seeking repayment of 
alleged unpaid overtime or for other wage and 
hour violations such as failure to pay minimum 
wages.  We have obtained favorable class wide 
settlements in wage and hour and overtime cases.

Erickson v. Ameritech
CCourt certified consumer fraud claims for failure 
to disclose hidden voicemail charges.  In 2005, 
Crain’s Chicago Business listed the settlement as 
the third highest settlement/verdict in Illinois.

Class Action Defense
DDefended national marketing company in four 
Fair Credit Reporting Act class claims seeking over 
$100,000,000 brought in federal court in Chicago 
and Maryland.  Defended national residential 
mobile home rental chain in consumer fraud 
claims.  Defend a number of large to mid-size 
companies in class claims throughout the country 
including deincluding defending a landlord in class claims 
alleging violations of Illinois security deposit laws, 
a municipality in claims involving alleged illegal 
fines, a medical services finance company 
regarding alleged illegal loans for plastic surgery 
procedures.  Also act as advisors and co-counsel 
with attorneys who have asked us to assist them 
in dein defending their clients in class claims. 

Whistleblower, or Qui Tam Lawsuits 
We are working with one of the top Whistle 
Blower attorneys in the country prosecuting or 
investigating claims involving fraud on the 
government or securities purchasers in 
connection with healthcare and pharmaceuticals, 
defense contracts, homeland security, securities, 
income tax fraud, environmental programs, 
researesearch programs, public works projects, 
government land leases, and government 
construction projects.

RECENT CLASS ACTIONS OR WHISTLE BLOWER LAWSUITS

In our prosecution and defense of class actions and whistle blower (qui 
tam) lawsuits throughout the United States in Federal and State Courts, 
we are proud of our recent accomplishments, which include the 
following:

CLASS ACTION AND WHISTLE BLOWER LITIGATION



From tHe eDItor

Voting: A right 
and A civic Duty

By TerrenCe j. Benshoof

Terrence J. Benshoof practices from 
Glen Ellyn. He graduated from the 
University of Illinois at Chicago in 
1968, with a B.A. with Honors and 
Distinction in Political Science.  He 
earned his J.D. from De Paul University 
College of Law in 1971, where he was 
an Associate Editor of the De Paul 
Law Review. He also earned an LLM 
(Taxation) from De Paul in 1980, and 
has practiced extensively in property tax 
litigation and other Federal, State and 
Local, and Multi-State tax matters.
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the cover for our november 
issue is inspired by the com-
mentary of our Association 

President Sharon Mulyk, as she re-
views the multi-faceted aspects of the 
2012 Presidential election. she re-
minds us of the divergent positions of 
the candidates and parties, and the ev-
er-increasing role of the media, both 
the standard media and the social 
media, in shaping and sharing opin-
ions. Her message is clear: become in-
formed, and vote.   

As this edition of The brief goes 
to press, the 2012 elections loom on 
the horizon. while the major political 
parties, the Democrats and repub-
licans, square off in the main event, 
there are also candidates from lesser 
known and publicized parties as well: 
libertarians and greens, just to name 
a couple. we are a nation of choices 
when it comes to elected office; there 
will likely never be a candidate for 
the presidency running unopposed, 
nor pulling in 96 per cent of the vote. 
There is no general prohibition of 
parties and candidates; no parties nor 
candidates, regardless of platform or 
belief, are outlawed.

Despite our country having such 
liberties, and despite the vast cam-
paigns, with millions of dollars spent, 
and countless hours of media pres-
ence, the American voting public still 
does not turn out to vote. According 
to the Federal election commission 
records, over the past thirteen presi-
dential elections, an average of only 
55.2 percent of eligible voters partici-

pated. on the national level, less than 
40 percent turned out for mid-term 
contests for the congressional offices, 
even though the entire House of rep-
resentatives was being elected.

According to some, the election 
coming up on november 6 is one of 
the most important ever. whether 
that is a true fact or not, Americans, 
unlike the citizens of many nations, 
have a right to freely vote in elections. 
It is also the civic duty of every citizen 
who is able and eligible to participate 
in the election cycle, and cast his or 
her vote this november.

The november edition has an ex-
cellent selection of articles, assembled 
by Articles editor Joe Emmerth. 
we begin with guidance on an all 
too-common pitfall for small busi-
ness owners: the trust fund tax from 
employees’ withholding and FIcA. 
Lawrence J. Gregory, the tax com-
mittee Vice-chair, explores the many 
traps associated with that tax. Lydia J. 
Andrasz follows with a review of the 
benefits and dangers of the electronic 
medical records systems that are be-
ing created to comply with the HIIPA 
laws and regulations.

looking into some of the decisions 
from the united states supreme court 
in its recently completed term, retired 
bankruptcy Judge John Squires dis-
cusses the effect of a recent decision 
concerning the jurisdiction of bank-
ruptcy courts in issuing orders, with 
respect to the validity of orders not 
entered by Article III District court 
judges. Also under scrutiny, by Brent 

Christensen, is the court’s decision 
on the constitutionality of the stolen 
Valor Act, a law intended to prevent 
the undeserving of claiming awards 
and decorations never earned, and 
military service never undertaken. 

In this month’s Feature’s section, 
Jim McCluskey brings our members 
up to date on the most recent hap-
penings at the IsbA. Those looking 
for ways to complete more of their 
cle hours at a convenient pace 
will find this news quite interesting. 
And, speaking of membership, brent 
christensen will interview the DcbA 
membership committee chair, Wen-
dy Musielak, about what her com-
mittee has done to bolster our law 
student membership in a big way.

lastly, on behalf of the editorial 
board, a Happy Thanksgiving to our 
members and families. we are grate-
ful for the bounty of this great nation, 
and most especially the freedoms we 
enjoy. □
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PresIDent’s messAge

The First tuesday, After The 
First monday, In november
By sharon r. Mulyk

President’s Message  
ConTinued on Page 6 » 

Sharon is a partner with the law offices 
of Mulyk, Laho & Mack, LLC, in Glen 
Ellyn, where her practice is concentrated 
in family law and collection litigation. 
Sharon is a graduate of Illinois State 
University and she received her Juris 
Doctor from The John Marshall Law 
School. Sharon has been an active 
member of the DuPage County Bar 
Association where she has served, by 
appointment, as the DCBA Associate 
General Counsel, Chairman of the 
Family Law Committee, Chairman for 
the Membership Committee, Judiciary 
Committee, Planning Committee, Rules 
Revision Committee, Pro-Se Litigant 
Committee, CLE Committee and has 
volunteered her time to act as a Judicial 
Intervention Leader. Sharon is also 
an Adjunct Professor at the College 
of DuPage in the Paralegal Studies 
Program. Sharon, having also served as 
the President of the DuPage Chapter of 
the Justinian Society of Lawyers and as 
President of the DuPage Association of 
Women Lawyers, is the first lawyer to 
serve as President of all three DuPage 
Associations. In her free time, Sharon 
enjoys spending time with her Husband, 
Jim and their four children; Vanessa, 
Emily, Cameron and Camryn.

As the mood of the nation 
continues to falter in the 
face of a sputtering economy, 

runaway public debt and politicians 
from both sides of the divide, the 
importance of the Presidential 
election has taken on an added 
significance. when voters go to 
the polls, they will be casting their 
ballots for elected officials who will be 
involved in deciding how to resolve 
major issues facing the country 
including; the economy, energy 
development, the housing crisis, 
health care, immigration reform and 
taxes. so, why have so many people 
decided it’s just not worth it to vote? 
Perhaps they are tired of the political 
process, or feel like they are not going 
to make a difference. whatever the 
reason, participating in the selection 
of our elected officials is the duty of 
every American over the age of 18. 
more importantly, it is each of our 
duties to become informed on the 
issues and insist upon rigorous, fact 
based discussions by the politicians 
themselves, as opposed to blindly 
buying into the rhetoric and 
partisanship.

Article two of the united states 
constitution originally established 
the method of presidential elections, 
including the electoral college. 
This was a result of a compromise 
between those constitutional 
framers who wanted congress to 
choose the president, and those who 

preferred a national popular vote. 
constitutionally, the manner for 
choosing electors is determined within 
each state by its legislature. During 
the first presidential election in 1789, 
only 6 of the 13 original states chose 
electors by any form of popular vote. 
gradually, the states began conducting 
popular elections to help choose their 
slates of electors, resulting in the 
overall, nationwide indirect election 
system that it is today. choosing 
our leaders is a cherished right and 
fundamental freedom that has made 
our nation a place for a true elected 
democracy. 

A number of trends in presidential 
elections have been observed over the 
years. In recent decades, the political 
experience of  presidential nominees 
of the Democratic and republican 
parties have been either incumbent 
presidents, sitting or former vice 
presidents (14 presidents have 
previously served as vice president), 
sitting or former u.s. senators 
(16 presidents previously served in 
senate), or sitting or former state 
governors (16 presidents have been 
former governors). The last major 
nominee from either party who had 
not previously served in such an office 
was general Dwight D. eisenhower, 
who won the republican nomination 
and ultimately the presidency in the 
1952 election. It will be interesting to 
see if this trend continues given the 
current climate of the united states 

and the vast changes we are seeing in 
the way presidential campaigns are 
run.

one such change is the advancement 
of technology and media. The day of 
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radio and television have given way 
to the internet; which has opened 
the door to twitter, Facebook and 
Youtube.  There is no doubt that 
the information superhighway has 
increased our ability to easily access 
information about, and discuss, 
the candidates and the issues. 
The use of social media tools in 
politics has gone from being new 
and innovative, to an essential 
requirement of campaigns due to 
its ability to bring candidates closer 
to their constituents. Politicians can 
update their followers about what 
they do on a daily basis through a 
tweet, customize their Facebook 
pages to post campaign or relevant 
news updates, and show their 
speeches and announcements on 
Youtube. come on, many of you 
reading this right now either posted,  
read or watched something today on 
your Facebook or twitter account 
about the presidential election 
(Yes Nick Nelson, Dan Kollias, 
Pat Hurley & Ted Donner, I am 
looking at you!). If candidates and 
elected officials aren’t using these 
basic tools by now, they’re behind in 
these changing times.  Despite the 
increased ability of candidates to 
campaign via these sources, we are 
still faced with the basic challenges 
and issues of our time; economy, 
immigration, health care, etc. we 
now can get access to almost every 
word these candidates have said, 
even the ones they sometimes wish 
we didn’t overhear. so, what are they 
saying, if anything?

President obama has not yet 
suffered all that much politically 
for the hard times, at least not in 
the manner accorded incumbents 
Herbert Hoover, gerald Ford, 

Jimmy carter, and george H. w. 
bush. Instead, obama argues mostly 
that the nightmare could have been 
worse. or that four years ago george 
w. bush left him a mess. or that a 
republican majority in the House of 
representatives beginning in 2011 
derailed his successful agenda after 
two years of Democratic majorities. 
or that mitt romney is the sort of 
rich financial pirate who got us into 
the mess of 2008. 

romney counters that obama’s 
neo-socialist policies turned a 
natural recovery into a near-
permanent recession and expanded 
government, more regulations, 
constant talk of higher taxes, 
astronomical debt, a federal 
takeover of health care, insider 
subsidies to failing companies, and 
nonstop demonization of successful 
businesspeople stalled the economy 
and scared the daylights out of job-
creating entrepreneurs.

Interestingly, the public is 
about evenly split between the two 
arguments. About half seem to want 
even more government and public 
assistance; the other half want far 
less of washington. romney sounds 
more competent in matters of the 
economy, but also stiff. obama can 
still soar with his hope-and-change 
rhetoric, but the now-canned 
content increasingly ends up all too 
predictable, if not wearisome. what 
we do know is that there is still 
no national consensus on whether 
obama should be blamed for 
making bad things worse or whether 
romney could do any better. I guess 
we will know the public’s answer 
after the first tuesday, after the first 
monday, in november. □

6 D c b a  b r i e f
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The Job Search Workshop 
presentd by the New and 
Young Lawyers Section in 

September prompted the involvement 
of a number of prominent members 
of the DuPage County legal 
community, but one in particular 
was glad for the occasion to ask a few 
questions of an important “captive 
audience.”  Second District Justice 
Anne Jorgensen is currently serving 
as the co-chair of an ISBA committee 
which is investigating the impact 
of law school debt on legal services. 
For her, therefore, the chance to hear 

from a group of recent graduates was 
an important, invaluable opportunity. 
“Judging from their GPAs and their 
LSAT scores, we’re seeing now a much 
brighter group of kids coming out of 
law school,” said Justice Jorgensen, 
“but they’re also carrying a lot of debt. 
Law school has gotten more expensive 
and that’s forcing recent graduates 
to make decisions they might not 
otherwise make.”
     “I was talking to one lawyer,” she 
offered by way of example, “who 
recently hired a new lawyer who had 
graduated law school a few years prior. 

I asked where his new hire had come 
from and he said that he had been 
practicing in a smaller town, learning 
his trade and building a practice. 
When he got the opportunity to move 
to DuPage, though, he went. That’s 
something that is maybe happening 
too often. There’s a migration to the 
larger communities.  Young lawyers 
are leaving small towns which, even 
though they’d prefer to stay, they 
can’t afford. Young lawyers are taking 
work where they can get it but aren’t 
focusing on some kinds of jobs because 

CONtINUeD ON PAGe 11

Justice Jorgensen Attends 
DCBA Jobs Workshop in 
Search of Answers From Recent 
Law School Grads
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The annual Lawyers Lending 
a Hand Coat drive will take 
place November 1-15 of this 

year.  Founded by Judge Paul Marchese 
and Eddie Wollenberg 12 years ago, 
Lawyers Lending a Hand gathers 
volunteers who happen to be lawyers 
for non-legal pro bono activities.  LLH 
conducts annual coat drives and a toy 
drive, has provided volunteer labor 
for food pantries, animal shelters and 
other organizations and been involved 
in such activities as pizza parties at 
the county convalescent center and 

baseball games with children who live 
in government subsidized housing.  
Members are asked to donate new 
and clean but gently used coats to 
be sorted and distributed on the 
evening of November 15, 2012 
by the Committee. Many DuPage 
County   Governmental entities also 
participate in the drive. Last year’s 
combined total of coats was 2190 the 
majority of which were donated by 
generous county employees.  Lawyers 
Lending a Hand will donate the 
coats to the poor through a number 

of local charities. Included among 
those charities in the past have been 
World Relief, Family Shelter, DuPage 
PADS, Addison and West Chicago 
Community Closets and Woodridge 
Food Pantry.  Members are asked to 
drop off their donations at the Bar 
Center by November 15.  Anyone 
with questions should contact Eddie 
Wollenberg at (630) 668 2415. □

Lawyers Lending-a-Hand Coat Drive Set for November 1-15
BY JOHN J. PCOLINsKI JR.

Photos: scenes from the recent Lawyers 
Lending-a-Hand event with local organiza-

tion, , “Feed My starving Children.”
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Come one, come all and 
celebrate Fall! This year’s 
Fall Event, set to take 

place on Thursday, November 
1, 2012 at Danada House in 
Wheaton, is the first ever family 
friendly DCBA Pig Roast. 
This year’s event will include 
a special treat, the burning of 
the Bar Center’s mortgage. 
The mortgage was paid off this 
June, twenty five years after the 
Bar Center was constructed. 
Come witness this special event 
in DCBA history and raise a 
glass to all those hard working 
and dedicated individuals who 
made it possible. “This is a great 
opportunity for us to celebrate 
that success.” said DCBA 
President Sharon Mulyk.
     The Mortgage and Pig Roast 
will be a night the whole family 
will be talking about throughout 
the year! A casual event, Mulyk 
encourages everyone to “throw 
on jeans and a sweatshirt and 
get away from the suits” to 
enjoy a fun, relaxing night. The 
fun kicks off with an open bar 

at 5:30 p.m., featuring cold 
beverages from Two Brothers 
Brewing. Drinks will be 
followed by a delicious pig roast 
provided by Uncle Bub’s award 
winning BBQ at 6:30 p.m., 
so it’s best to come hungry. 
Members and their families 
will enjoy a warming fire and 
have a good ‘ole time taking 
a hay ride or two beginning 
at 6:00 p.m. and continuing 
throughout the night until 8:00 
p.m. Members are welcome and 
encouraged to bring family to 
create memorable Fall moments 
sitting around the warming fire 
while enjoying good food and 
great company. Don’t miss this 
fun-filled evening!
  Take advantage of the special 
pricing for children and new 
attorneys and get your ticket 
today. Tickets for children, ages 
two to twelve, are only $15.00,  
and those for new attorneys 
practicing less than five years are 
$45.00. Regular priced tickets 
are $65.00. For more details call 
(630) 653-7779. □

BY KAtHLeeN M. MAY

Mortgage Burning and Pig Roast 
Scheduled for November 1 at Danada

Reserve and Rehabilitation 
on Tap For Bar Center

BY JOHN J. PCOLINsKI, JR.

Consistent with long standing goals of 
the Planning Committee, the DCBA 
is now in a position to further enhance 

the fiscal soundness of the association and the 
Bar Center. Due to the efforts of nearly 200 
Patrons, funds for the down payment on the 
acquisition of the Bar Center were raised in 
1987-88.  Nearly 25 years later, with careful 
stewardship and continuing support from 
many sources, including many Sustaining 
Members, the DCBA has been able to retire 
the mortgage. Over the intervening 25 years, 
however, the Bar Center has seen considerable 
use and is in need of redecorating, standard 
maintenance that comes with the aging of a 
building and new technology. In addition, 
the Planning Committee and the Board 
of Directors have determined to establish 
operating building maintenance reserves to 
ensure there is no interruption of the DCBA’s 
mission should unexpected expenses need to 
be incurred or there be a diminution in the 
revenue of the association.
     “We owe a great debt of gratitude to those 
people and organizations who gave so freely 
and generously when the DCBA needed to 
establish a permanent home,” said DCBA 
President Sharon Mulyk. “It cannot be stressed 
enough how having the Bar Center has allowed 
us to serve our members and the public in so 
many ways including providing traffic school, 
a location for bankruptcy trustee meetings, 
establishing and operating one of the most 
efficient and progressive Mandatory Court 
Annexed Arbitration programs in the country, 
a place for Legal Aid to provide its services to 
those in need and much needed meeting and 
rehearsal space for various committees and the 
cast and crew of Judges Nite.  I am very proud 
to have the privilege of having the mortgage 
retired during my term as President but I know 
that it is a result of the hard work and careful 
stewardship of many before me.”
     Based upon advice from association auditors 
and a survey of similar associations, the plan 
is to establish an operating reserve of between 
three and six months of normal expenses and a 
separate building maintenance fund. □
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Lindsay Stella, this year’s New 
and Young Lawyers Section 
Chairperson and her Co-Chair, 

Kiley Whitty, introduced a new 
(and so far very successful) program 
this year with the DCBA’s first Job 
Search Workshop on September 
13, 2012. The program was held at 
the Hilton Lisle Naperville meeting 
and conference center and brought 
together dozens of young lawyers and 
their more senior counterparts for a 
full afternoon’s agenda. Presentations 
and interviewing workshops were 
conducted by John Bedwell, Ross 
Bartolotto, Debbie Carder, Andy 
Cores, Paul DeLuca, John Kincaid, 
B.J. Maley, Dennise McCann, 
Adrian Mendoza, Wendy Musielak 
and Ben Meyers, with help from a 
number of professionals from area law 
schools, including Greg Anderson, 
Director of Career Opportunities & 
Development at Northern Illinois 
University College of Law; Laurel 
Hajek, Assistant Dean Career 
Services, The John Marshall Law 
School; Jayne Schreiber, Associate 
Director and Marianne Deagle, 
Assistant Dean (Career Services) of 
Loyola University Chicago School 
of Law. Justice Anne Jorgensen also 
attended, both to work with attendees 

New and Young Lawyers Section Hosts Job Search Workshop

and conduct a survey for an ISBA 
Committee she is co-chairing which 
is studying the impact of law student 
debt on legal services.
 The Job Search Workshop was 
very well attended and drew some 
unexpected participants. “We 
expected that the workshop would 
draw some new attorneys, but we 
were surprised that we also received 
some attendance by older attorneys 
who have been out of the workforce 
for some time,” remarked DCBA 
Financial and Information Systems 
Manager, Jacki Hamler. As part of 
the workshop, the DCBA Brief ’s 
resident photographer, Jeffrey Ross, 
was also on hand to take professional 
headshots of participants which they 
can now use to promote their resume, 
or in portfolios, websites, or law firm 
advertising.
 Scott Hollmeyer, who attended 
the event said that it was a valuable 
exercise. “What we did, with the 
workshops, we had mock interviews 
with attorneys, most of whom were 
partners or managing partners at area 
firms. We also had workshops and 
presentations from professionals in 
career services, including people from 
some of the area law schools who 
walked us through everything from 

what resume should look like to how 
we can tailor our presentations to put 
our best foot forward.” John Kincaid, 
who was there as a presenter, said “I 
had no idea they’d have four or five 
break out rooms with interviewers in 
them. I did three interviews, which 
was exhausting, but it was great. It’s 
amazing how good a job everyone did 
putting this together.”
     “It took me awhile to find a job 
after school,” said Stella. “And being 
the chairperson of the New and Young 
Lawyers, I see people all the time who 
come to these events every month 
and they’re in the same boat I was in, 
they’re looking for work. Especially 
these days, helping people who are in 
that kind of situation is important. So 
when we were looking at what event to 
put together to start out the year, this 
just made sense. Mock interviews, for 
example, are invaluable. People don’t 
realize what they’re doing wrong until 
they get a chance to try things out and 
let someone tell them what they think. 
We had a good group of people, the 
presentations were excellent, the panel 
was great, people got to go through 
their resumes. Thanks to all the people 
who came out to help, it was a great 
event and something I hope we can 
do more of.” □

BY ANtHONY ABeAR AND teD A. DONNeR
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LRS Posts Totals for August 2012

The Lawyer Referral and 
Mediation Service provides 
referrals to participating 

attorneys and serves the community 
by putting people in contact with a 
local attorney. For more information 

or to join LRS, contact the DCBA 
Bar Center at (630) 653-7779 or 
visit www.dcba.org. Please refer 
prospective clients to (630) 653-9109 
where the DCBA maintains someone 
to answer the phones from 9:00 

a.m. to 4:30 p.m. Monday through 
Friday (excluding holidays). LRS 
received a total of 986 referrals (485 
by telephone, one walk-ins & 501 
by Internet) in the month of August, 
2012:

Administrative 0
Appeals 0
Bankruptcy 5
Business Law 4
Civil Rights 0
Collection 32
Consumer Protection 15
Contract Law 0
Criminal 127
Elder Law 9

Employment Law 33
Estate Law 28
Family 101
Federal Court 0
Government Benefits 3
Health Care Law 0
Immigration 2
Insurance 5
Intellectual Property 1
Mediation 3

Mental Health 0
Military Law 0
Personal Injury 34
Real Estate 74
School Law 2
Social Security 4
Tax Law 1
Worker’s 
Compensation 2

live on.”  “As a result of the amount 
of debt [I have],” another respondent 
answered, “I am unable to accept 
positions that will not allow me to 
cover all my expenses.  It also limits 
my availability for pro bono work and 
networking.”  
     One participant noted that he or she 
had “left the country in order to use 
home equity to pay off debt.” Others 
had mixed feelings about the choices 
they had made. “Because of my law 
school choice, I am limited in who 
will hire me,” said one respondent, “I 
would have incurred debt and gone to 
a lot higher ranked law school [but] 
when I was an undergrad, our career 
office convinced me that it didn’t 
matter where you went.”
     Participants were also asked whether 
there was anything they would 
change about the legal education they 
received, a question many answered 
with regret there hadn’t been more 
“hands on” study. “I wish it would 
have taught me to actually practice as 
a lawyer,” said one respondent, whose 

they simply can’t afford to cover their 
debt load on those salaries.”  
     The Job Workshop participants 
who answered the survey ranged from 
age 25 to 66. Their responses reflected 
the very concerns Justice Jorgensen 
was discussing. Almost all of them had 
taken out loans while in law school. 
Over half of them still had debt from 
when they were in law school, owing 
from $16,000 to $130,000.  When 
asked if this debt load was influencing 
their career choices, their comments 
were telling.
     “[The debt] makes me more likely 
to take any job available instead 
of focusing on finding a job that 
interests me and is a good fit,” said 
one respondent. “I truly hope to 
work in the government or non profit 
sector,” said another, “[but] while I 
am generally able to take low paying 
jobs, some of the non profit positions 
simply don’t pay enough for [me] to 

comments were similar to those of 
many others: “I would have liked 
more hands-on skills classes” “More 
practical experience” “I loved my legal 
education, but I suppose I could have 
used more civil practice experience” 
“I would increase the amount of real-
world experience gained in school 
with the hope of actually having skills 
that translate to practicing law.” One 
respondent, though, recognized his or 
her circumstances as simply a function 
of the times. He or she simply 
regretted having not “graduated 
during a stronger economy.”  
   Justice Jorgensen and the  ISBA  
committee are studying the problem 
and attempting to get a handle 
both on the issues themselves and 
ways in which the legal community 
might address these concerns.  She 
emphasized both during the workshop 
and the interview for this magazine 
that she welcomes comments on these 
issues. Email sent to this magazine 
(email@dcbabrief.org) will be 
forwarded to Justice Jorgensen. □

JORGeNseN 
CONtINUeD FROM PAGe 7
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Cameras in the Courthouse.  Yes, 
it’s official. On September 24, 
2012, the Illinois Supreme Court 
announced that the DuPage County 
Judicial Center was admitted into a 
pilot program to test the use of news 
media cameras and recorders in the 
courtroom. Judge John J. Kinsella 
chaired the camera committee which 
included members of the media, 
prosecutors, defense attorneys and 
members of the sheriff’s office. 
“What’s going to happen,” explained 
Courthouse Administrator John 
Lapinski, “is not going to be multiple 
cameras in the courtroom.  The idea 
is that, if there’s a particular interest, 
then one person designated as the 
media coordinator for that case will 
file a request with the clerk’s office for 
permission to record any particular 
proceeding. There’s a process, as the 
Rules of the Supreme Court provide, 
for the parties 
to have an 
oppor tuni ty 
to advise the 
court of any 
o b j e c t i o n s 
they have 
and there’s a 
hearing. It’s 
a case specific process.” We at the 
DCBA Brief intend to be among the 
first in line.  
    Justice Thomas Inducted. A former 
kicker for the Chicago Bears, who 
still has fond memories of making 
the game-winning kick in overtime 
against the Giants in 1977, our own 
Justice Robert Thomas, is one of 20 
people being inducted this year into 

INBRIEF

There Will Soon Be Cameras In the Courtroom, Justice Thomas Gets 
His Fifteen Minutes of Fame, Tony Abear Wins Some Golf  Tickets, 

JNB Does Oktoberfest, and the Grief Goes National...

the Chicagoland Sports Hall of Fame. 
Remarkably, Justice Thomas is not the 
first member of the Illinois Supreme 
Court to be inducted.  His colleague, 
Justice Anne Burke, was inducted in 
1996 for helping found the Special 
Olympics.    
     Judge Gibson is Appointed as 
A s s o c i a t e 
Judge. The 
Director of the 
Administrative 
Office for the 
Illinois Courts 
a n n o u n c e d 
on September 
27, 2012, that 
Judge Robert G. Gibson, the judge 
handling the foreclosure call during 
these last few, difficult years, has been 
appointed Associate Judge.     
   DCBF Hosts First Fundraiser of 
the Year. As the recent Jobs Workshop 

came to an end 
(discussed elsewhere 
in this issue), members 
of the New and Young 
Lawyers gathered for 
the first happy hour 
of the year. The event 
was hosted by Greg 
Wildman of Online 

Video Concepts and Ted Donner, 
who made a contribution for the 
benefit of the DuPage County Bar 
Foundation. The DCBF was there that 
night to celebrate the conclusion of its 
first fundraiser for the year, holding 
a raffle for tickets to the Ryder Cup 
Opening Ceremonies at Medinah. 
Raffle winners included Keith 
Hebeisen, Toni Johnson, Colleen 

McLaughlin, Glenn Gaffney and 
Anthony Abear. The Ryder Cup 
tickets were donated by Steve Ruffalo 
and Colleen McLaughlin. The 
DCBF later announced grants to the 
DuPage Home Ownership Center, 
Lawyers Assistance Program and the 
Naperville Heritage Society.

  JNB Does 
Oktoberfest. They 
are indeed ready 
for their close-ups. 
On September 14, 
2012, a great many 
legal professionals 
and the usual 
assortment of other 

suspects could be found hanging 
around under a tent in Glendale 
Heights, listening to the sounds of the 
Judge’s Nite Band. They played until 
both the crowd and the generators 
were exhausted, finishing the night off 
with an a capella “Shout” because the 
sound had given out before the band. 
And yes, everyone attending got a 
souvenir Steve Armamentos guitar 
pick.    
 DCBA Grief Goes National.  
Wanna see something funny? Google 
“sharktalk” and you’ll find the “New 
Lawyer App” on the Martindale.
com blog. If it looks familiar, that’s 
because you saw that same bit in the  
DCBA Grief last year. Larry Bodine, 
the editor-in-chief of lawyers.com 
and martindale.com, recently joined 
the DCBA and quickly persuaded 
the DCBA Board and Grief editor, 
Melissa Piwowar, that content from 
our annual parody magazine might 
just be ready for prime time. □
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arTiCles from  
lawyers & Paralegals
The articles published in this mag-
azine are generally contributed by 
lawyers and paralegals who are 
members of the dCBa.  if you are 
interested in submitting an article 
to be considered for publication in 
the dCBa Brief, please contact the 
magazine’s editor, Terry Benshoof, 
at email@dcbabrief.org.  our pub-
lication guidelines for author sub-
missions appear at dcbabrief.org/
submissions.html.  Practicing at-
torneys whose articles are selected 
for publication in the dCBa Brief 
are qualified to receive Cle credit 
under the applicable illinois rules.   

sTudenT arTiCles
The dCBa Brief has a long stand-
ing commitment to providing a 
forum for law students in the Chi-
cago metropolitan area.  if you are 
a law student who attends one of 
these schools or otherwise has an 
interest in the practice of law in 
duPage County, you can join the 
dCBa for no charge and are then 
eligible to contribute articles to 
be considered for publication.  if 
you have interest in submitting a 
student article, please contact our 
student articles editor, Mark Car-
roll at markcarroll@dcbabrief.org.  

It’s That magical  
time of Year

From tHIs montH’s 
ArtIcles eDItor

By josePh f. eMMerTh

Born naked and unable to fend for 
himself, Joseph F. Emmerth overcame 
these obstacles to become a Partner in the 
law firm of Sullivan Taylor & Gumina, 
P.C. in Wheaton, Illinois.  Joseph has a 
master’s degree in Counseling in addition 
to his J.D. from DePaul University 
School of Law, and practices family law 
and mediation in Cook, Will, DuPage, 
Kane, Kendall and DeKalb counties.  
To the best of our knowledge, Joseph has 
no formal ninja training.
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I love Autumn.  There’s the con-
stant changing of colors.  The mad 
scrambling as individuals prepare 

for their respective get-togethers.  The 
stress and anxiety as people desper-
ately attempt to make their own tur-
keys appealing to a larger group.  but 
enough about the elections, it’s time 
for the november issue of the DcbA 
brief !

speaking of november, Thanks-
giving was my favorite holiday when I 
was a child.  It created so many mem-
orable times for my family.  There was 
the year that the turkey was signifi-
cantly undercooked.  And then there 
was the year that the ‘Thanksgiving 
Punch’ was a bit stronger than anyone 
knew or expected.  And who could 
forget the year we dressed up as ninjas 
and used our swords (whiffle ball bats) 
to vigorously repel (full contact) the 
invading mongol horde (our down-
state cousins) from the ‘basement 
kingdom.’ As those of you whose 
families are spread far apart will un-
derstand, Thanksgiving is frequently 
the only time all year you see certain 
extended family members.  I know in 
my family, we always offer a special 
prayer of thanks for that reason alone.

we have a great lineup of articles 
for your reading pleasure this month.   
Lawrence J. Gregory graces us with 
an article on trust Fund taxes, which 
is astounding not only because it is 
timely and pertinent, but also because 
it’s a tax article that’s actually interest-
ing to read.  we then move to a titil-
lating article by Judge John Squires 

that examines the interplay of the 
bankruptcy code, the united states’ 
constitution, and former Playboy 
Playmate Anna nicole smith.  no, 
really!

we then shift to cyberspace, where 
Lydia Andrasz discusses the move-
ment towards making all patient 
healthcare records electronic, and re-
veals both the huge advantages and 
enormous risks in doing so.  we end 
this month’s issue via another article 
with constitutional implications.  In 
case you were wondering where the 
valor was, Brent M. Christensen 
provides an article concerning The 
stolen Valor Act and the recent u.s. 
supreme court decision addressing 
same.

I would personally like to give 
thanks for the other members of the 
DcbA Publication board and all 
the staff who make putting out this 
magazine possible.  we here at the 
brief wish you and yours a happy and 
memorable Thanksgiving season (sans 
ninjas). □
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trust Fund taxes: Personal liability 
for small business owners in 

economic Decline
By lawrenCe j. gregory

Trust Fund Taxes: Personal Liability for Small Business Owners in 
Economic Decline. Although the great recession of 2007-2008 may 
technically be over, small businesses are still feeling its effects.  not 

only are they finding it harder to obtain the necessary financing to fund daily 
operations or expand, but the overall anemic economy has put a strain on 
their best customers as well.  As a result, there are many small businesses fight-
ing on the verge of bankruptcy.  As these businesses continue to struggle, you 
may find their owners seeking your counsel as they work feverishly to save 
their company from collapse.  Therefore, it is imperative that during this time 
of continuing economic crisis for many small business owners, the attorneys 
who counsel them be aware of the owner’s potential personal liability for the 
unpaid employment taxes of the company.

unpaid trust fund taxes are an area of potential personal 
liability for small business owners, which can be imposed 
regardless of any “corporate veil” protections available un-
der state law.  In this time of economic uncertainty for 
small businesses, it is important for its owners to be aware 
of this potential liability and take the necessary correc-
tive measures.  This article will address: (1) the principle 
of trust fund taxes, (2) the imposition of personal liabil-
ity under Irc § 6672 and its state counterparts, (3) how 
small business owners find themselves liable under these 
provisions, and (4) what attorneys can do to help.

Employment Taxes. ll businesses with employees must 

pay certain employment taxes to the united states.  The 
most typical taxes paid are social security, medicare, and 
employee income tax withholding.  traditionally, the so-
cial security and medicare taxes are shared equally be-
tween the employer and employee.1  The employer pays 
half the tax, and the employer withholds the other half 
from the employee’s paycheck.  The employer must also 

1 although social security and Medicare taxes are traditionally 
split equally between the employee and employer, under 
the obama payroll tax holiday of 2010, and reauthorization 
through december 31, 2012, employees are currently paying 
2% less than the employer’s portion.
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JD, CPA is an at-
torney with The 
Gierach Law Firm 
in Naperville, 
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in 2003 with Bachelor of Science Degrees in 
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ceived his Juris Doctor from The John Marshall 
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Managing Editor of the Journal of Computer 
and Information Law.  Lawrence is currently the 
Vice Chair of the DCBA Tax Law Committee 

withhold an amount necessary to cover the employee’s in-
come tax as well.2  All these amounts are then remitted to 
the Irs through the company’s filing of its employment 
tax returns.  while the company is directly paying its half 
of the employment taxes, it is also forwarding the employ-
ees’ portion withheld on the employees’ behalf.

The Typical Situation. many 
small business owners have a gen-
eral idea of the concept of personal 
liability protection afforded them 
as a part of their chosen business 
entity.  This is often one of the 
only things the owners remember 
their attorney telling them at the 
formation meeting.  whether the 
company was formed as a corpora-
tion, limited liability company or 
limited partnership, small business 
owners probably understand the 
idea that their personal assets are 
generally protected from claims 
against the company.  However, as 
these owners take their last stand 
in an attempt to save the com-
pany, they might unknowingly 
subject themselves to personal liability for nonpayment of 
employment taxes after the company has gone bankrupt.  
without appropriate counsel, the small business owner 
may mistakenly rely on the “corporate veil” protection, 
not realizing that unpaid employment taxes are a trap into 
which they might fall.

The situation is fairly typical.  A small business may be 
suffering for some time.  As the business declines, so does 
the available cash to meet the daily operating expenses.  
The business has more money going out than coming in, 
so the owners must find unique ways to come up with 
cash.  At that point, owners may stop remitting employ-
ment tax withholding as a way to free up some extra cash, 
paying their suppliers instead.  or the owners, in the final 
weeks or months of the struggling business, may tap into 
this cash to fund the daily expenses of the business.  

The common rationalization is that, once the business 
has turned around (or gotten through that particular rough 
patch), all will be well and the employment taxes will be 
paid after the business recovers.  And if the company does 
not recover and instead goes bankrupt, the owners simply 
hope that the tax liability will “go away” in bankruptcy.  
However, not only do tax liabilities receive priority in the 
bankruptcy of a business, but the owners will typically 

2 employee income tax withholding is not split between 
employer and employee, but instead completely deducted 
from the employee’s gross pay.  

become personally liable for a “100-percent” penalty that 
is equal to the amount of the “trust fund” portion of the 
unpaid employment taxes.  to make matters worse, the 
personal liability of the owners is not even dischargeable 
in personal bankruptcy.  This liability has the potential to 
wreak havoc on the owners’ personal finances, and could 

potentially saddle them with over-
whelming personal tax debt for 
years to come.

Trust Fund Taxes & The In-
ternal Revenue Code (“IRC”). 
The money a company must with-
hold from its employees is gener-
ally considered the “trust fund” 
portion of the employment taxes.  
The basic theory of trust fund taxes 
is that the company and its own-
ers are retaining the employee’s tax 
withholdings ‘in trust’ for the ben-
efit of the united states, until such 
time as the company remits the 
payments to the government.  The 
money, in essence, never belongs to 
the company and cannot be used 
for other business expenses.  This 

theory was codified in Irc § 7501, which states “[w]hen-
ever any person is required to collect or withhold any tax 
from any other person and to pay over such tax to the 
united states, the amount of tax so collected or withheld 
shall be held to be a special fund, in trust, for the united 
states.”  This special provision provides the foundation for 
personal liability of unpaid employment taxes under a con-
structive trust-type theory.

The Trust Fund Recovery Penalty (“TFRP”). The 
tFrP statute specifically states:

Any person required to collect, truthfully account for, 
and pay over any tax imposed by this title who willful-
ly fails to collect such tax, or truthfully account for and 
pay over such tax, or willfully attempts in any manner 
to evade or defeat any such tax or the payment thereof, 
shall in addition to other penalties provided by law, 
be liable to a penalty equal to the total amount of the 
tax evaded, or not collected, or not accounted for and 
paid over.3

This key provision places liability for employment taxes 
not only on the company, but also on those responsible for 
seeing that such taxes get paid.  The purpose of the tFrP 
according to the Internal revenue manual (“Irm”) is to 
“serve as an alternative means of collecting unpaid trust 
fund taxes when taxes are not fully collectible from the 

3 irC § 6672.
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 The basic theory of trust fund taxes is that 
the company and its owners are retaining 
the employee’s tax withholdings ‘in trust’ 
for the benefit of the united states, until 

such time as the company remits the 
payments to the government.           

 

company business,” and to use such provision as the pro-
verbial stick to “enhance voluntary compliance.”4  

The tFrP provision has actually been around for some 
time, with the first instance of the penalty being incorpo-
rated in the revenue Act of 1918.  The original law im-
posed a 100-percent penalty equal to the amount of unpaid 
tax on “any person who willfully refused to pay, collect or 
truly account for and pay over” any excise tax.  The social 
security Act of 1935 and the current tax Payments Act 
of 1943 both made the 100-percent penalty applicable to 
the failure to pay employment taxes.  ever since the incor-
poration of em-
ployment taxes 
into the purview 
of the tFrP, it 
has become a 
key provision in 
assessing busi-
ness owners with 
personal liability 
for the failure to 
remit the “trust 
fund” portion of 
the company’s 
e m p l o y m e n t 
taxes.  while this 
penalty is civil in 
nature, the pos-
sible potential for criminal liability for the willful failure 
to pay employment taxes cannot be underestimated.5  Al-
though outside the scope of this article, and relatively rare 
in practice, criminal liability is possible and these matters 
should not be taken lightly.6

civil liability under the tFrP statute can be divided 
into two main elements.  First, who are the person or per-
sons responsible to “collect, truthfully account for, and pay 
over” the employment taxes of a company; and second, 
did the responsible person or persons willfully fail to take 
such action?

Responsible Person. under Irc § 6671, a “person” 
includes “an officer or employee of a corporation, or a 
member or employee of a partnership, who as such of-
ficer, employee, or member is under a duty to perform 

4 irM 5.7.3.1 (the irM is the official practices and procedures 
used by the internal revenue service’s auditors and examiners 
for guidance during audits and investigations); according 
to a 2008 government accountability office report, as of 
september 30, 2007, 1.6 million businesses owed over $58 
billion in unpaid federal payroll taxes.  gao-08-617.

5 irC §§ 7202 – 7207.
6 See U.S. v. Gilbert, 266 f.3d 1180 (9th Cir. 2001).

the act.”7  since the Irc does not specifically define what 
makes a person responsible to “collect, truthfully account 
for, and pay over” employment taxes, it has been left up 
to the courts to decide.   Prevailing authority suggests a 
responsible person is a person with the “power to control 
the decision-making process by which the employer corpo-
ration allocates funds to other creditors in preference to its 
withholding tax obligations.”8

under the Irm, the primary factor in determining who 
are  responsible persons centers on the status, duty and 
authority of such persons to “collect, truthfully account 

for, and pay over” 
the employment 
taxes.9  The sta-
tus, duty and 
authority of 
such persons are 
generally deter-
mined by their 
ability to exercise 
“ i n d e p e n d e n t 
judgment with 
respect to the fi-
nancial affairs of 
the business.”10  
The indicators 
of independent 
judgment are: (1) 

the position as officer, director, or shareholder of the cor-
poration, (2) the ability to hire and fire employees, (3) the 
exercise of authority to determine which creditors to pay, 
(4) the responsibility to sign and file employment tax re-
turns, (5) control of payroll and disbursements, (6) control 
of the corporation’s voting stock, and (7) control of federal 
tax deposits.11 to make such a determination, the Irs will 
usually review the articles of incorporation, minute books, 
employment tax returns, payroll records, bank records and 
any other relevant documentation to determine who is a 
responsible person.  Determining responsibility is a factor 
approach, and therefore, the existence of only one factor 
(i.e. title as officer, without more) generally is insufficient 
to show responsibility.12 The Irs will generally focus on 
who is listed on the signature card of the bank records as 

7 irC § 6671 (this provision also includes limited liability 
companies since an llC is generally taxed as either a 
corporation or partnership).

8 Godfrey v. U.S,. 748 f.2d 1568, 1575 (fed. Cir. 1984); White v. U.S., 
372 f.2d 513, 516 (Ct. Cl. 1967); Haffa v. U.S., 516 f.2d 931, 936 (7th 
Cir. 1975).

9 irM 5.7.3.3.1
10 irM 5.7.3.3.1.1
11 irM 5.7.3.3.1
12 irM 5.7.3.3.1.1
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evidence of the person’s ability to control payments.
Willfulness. once a determination has been made that 

a person is a “responsible” person, the second inquiry is 
whether he/she “willfully” failed to “collect, truthfully ac-
count for, and pay over the employment taxes.”  willful-
ness is very broad, but some courts have attempted to de-
fine it in the context of a tFrP assessment.  In Domanus v. 
U.S., the court stated willful means “voluntary, conscious 
and intentional – as opposed to accidental – decisions not 
to remit funds properly withheld to the government.”13  
In Phillips v. U.S., the court indicated that a person acts 
willfully when “he permits funds of the corporation to be 
paid to other creditors when he is aware that withholding 
taxes due the government have not been paid.”14  The court 
also stated that there does not need to be an evil motive or 
intent to deprive the government of revenue to establish 
willfulness.15    In Finley v. U.S., willfulness also includes 
the failure of a person with authority to investigate or cor-
rect mismanagement after being notified that withholding 
taxes have not been paid.16

After the Irs has determined a person is responsible 
and has willfully failed to collect, truthfully account for, 
and pay over the employment taxes, then such person or 
persons become liable for the entire unpaid trust fund 
portion of those taxes.  since the tFrP applies to “any 
person,” more than one person could be assessed with the 
entire tFrP, and will be joint and severally liable.17  How-
ever, the Irs is only allowed to collect once.18 

Although the determination of a responsible person is 
highly fact-sensitive, and should ultimately be based on 
the specific facts and circumstance of each case and not on 
the person’s title alone, the main targets are typically the 
officers and directors of the company.19  For small busi-
nesses, the owners are usually also the officers and direc-
tors, and typically control (or are ultimately responsible 
for) the financial matters of the company.  In practice, it is 
relatively difficult to show that an officer or director has no 
responsibility or authority over the collection, accounting 
and payment of taxes, unless a division of that responsi-
bility is clearly delineated in the company organizational 
or operating documents.  Therefore, unless the Irs finds 
anything expressly to the contrary, officers and directors 

13 Domanus v. U.S., 961 f.2d 1323, 1324 (7th Cir. 1992).
14 Phillips v. U.S., 73 f.3d 939, 947 (9th Cir. 1996).
15 Id.
16 Finley v. U.S., 123 f.3d 1342 (10th Cir. 1997).
17 irM 5.19.14.1.2.4.
18 if more than one individual has been assessed for the same 

tax liability, and one individual pays more than his/her equal 
share of the liability, such individual shall have the right to 
contribution from the other individuals assessed, and may 
bring suit to enforce contribution.  irC § 6672(d).

19 irM 5.7.3.3.1; irM 5.7.3.3.1.1

typically find themselves with the requisite “independent 
judgment with respect to the financial affairs of the busi-
ness,” especially if their names appear on the check signa-
ture cards of the company bank accounts.

It should also be noted, however, that although re-
sponsibility is usually imposed on officers and directors, a 
responsible person can technically also include other em-
ployees as well.  Therefore, if a non-officer vice president 
(or even the accounts payable clerk) has sufficient author-
ity to independently make or withhold payments, or oth-
erwise exercise authority, he/she may also be considered a 
responsible person and subject to personal liability.20  

Statute of Limitation. generally, the statute of limita-
tions for bringing tax assessments against a taxpayer is three 
years after the due date of underling return, or from when 
the return was filed, whichever is later.21  However, with 
regard to employment taxes, the statute of limitations for 
the Irs to assess the tFrP is “3 years from the succeeding 
April 15 or from the date the returned was filed, which-
ever is later.22  since employment tax returns are generally 
filed quarterly, the typical three year statute of limitations 
can be stretched out into an almost four year statute.  For 
example, the first quarterly employment tax return for a 
calendar year taxpayer in 2012 was due April 30, 2012.  
Therefore, the statute of limitations on that return begins 
on April 15, 2013 and will not expire until April 15, 2016.  
As such, a small business owner whose company went 
bankrupt could have potential personally liability for any 
unpaid employment taxes hanging over him/her for up to 
four years after the company shut its doors.

Illinois Trust Fund Recovery Penalty Provisions. In 
addition to the federal tFrP provisions provided in the 
Irc, Illinois also has a state tFrP counterpart very similar 
to Irc § 6672.  The Personally liability Penalty (“PlP”) 
provision of the Illinois Interest and Penalty Act provides 
that: 

Any officer or employee of any taxpayer subject to 
the provisions of a tax Act administered by the De-
partment who has the control, supervision or respon-
sibility of filing returns and making payment of the 
amount of any trust tax imposed in accordance with 
that Act and who willfully fails to file the return or 
make the payment to the Department or willfully at-
tempts in any other manner to evade or defeat the tax 
shall be personally liable for a penalty equal to the to-

20 however, under Policy Statement P-5-60, the irs has indicated 
that “non-owner employees of the business entity, who act 
solely under the dominion and control of others, and who are 
not in a position to make independent decision on behalf of 
the business entity, will not be asserted the trust fund recovery 
penalty.”

21 irC § 6501(a).
22 irM 5.7.3.5; irC § 6501(b)(2).
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tal amount of tax unpaid by the taxpayer including 
interest and penalties thereon.23

The PlP operates in a very similar manner as the federal 
tFrP provision, and Illinois courts have tended to apply 
its legal standard in a similar manner.24  The PlP provision 
not only applies to the state employee income tax with-
holding requirements of the Illinois Income tax Act,25 but 
also extends to other taxes such as sales tax and unemploy-
ment insurance.  

The PlP has been held to be applicable to the sales tax 
provisions of the Illinois retailers occupation tax Act.26  
sales taxes fall under the theory of a “trust fund” tax be-
cause they are imposed on the purchaser, yet the seller is 
charged with the responsibility of collecting and remitting 
such taxes.  As such, the seller is said to be holding the pur-
chaser’s sales tax for the benefit of the Illinois Department 
of revenue until such time the amount can be paid over.  
If a company is in the business of retail sales, sales tax li-
abilities can be significant, which if not paid, can turn into 

23 35 ilCs 735/3-7(a).
24 See Dept. of Rev. v. Heartland Investments, Inc., 106 ill.2d 19, 476 

n.e.2d 413 (1985); See also Branson v. Dept. of Rev., 168 ill.2d 247, 
659 n.e.2d 961 (1995).

25 35 ilCs 5/701 et seq. (illinois employer withholding 
requirements); 35 ilCs 735/3-7(a) (applying the PlP to “any tax 
act”);  35 ilCs 5/1002(d) (specific incorporation of ilCs 735/3-7 
into the illinois income Tax act).

26 Brown v. Zehnder, 1095 ill.app.3d 1031, 693 n.e.2d 1255 (1st dist. 
1998).

significant personal liability for its owners.
Personal liability under the PlP for unpaid unemploy-

ment insurance is a relatively new provision that has taken 
effect beginning with reports due for the first quarter of 
2012.27  such provision can now attach personal liability 
on officers and directors for the failure to file wage reports 
and make unemployment insurance contributions to the 
Illinois Department of employment security.

Counseling your Small Business Owners. when 
counseling your small business clients on the issue, the 
most important thing to do is to make them aware of the 
potential for personal liability, and that the “corporate veil” 
protection of their chosen business entity will not protect 
them.  If small business owners are not aware or do not 
fully understand this potential liability as they struggle to 
save their business, they will likely assume all debts will be 
forgiven in the bankruptcy and may take a “nothing left to 
lose” attitude towards raiding the employment tax with-
holdings during the last weeks and months of the business.

one of the best preventive measures to suggest would be 
the hiring of a payroll service provider.  even if the compa-
ny only has a few employees, a payroll service provider will 
generally take care of the necessary withholdings, filings, 
and remittance of taxes to the government.  In that respect, 
the payroll service provider will remove the temptation to 
use withholding payments out of the owner’s hands.  with 
the assistance of a payroll company, as long as the employ-
ees are paid, so too will the employment taxes be paid.

to the extent there are owners, directors and officers 
within the company who do not have the authority to pay 
employment taxes or have access to the financial matters of 
the company, such limitations should be properly recorded 
in the company’s formation or operating documents.  such 
a division of responsibility, if respected in substance, can 
provide those non-responsible owners, directors and offi-
cers with a degree of protection against the assessment of 
the tFrP.  However, to the extent the owners, directors 
and officers must retain the responsibility for the tax and 
finances of the company, the hiring of a payroll service pro-
vider is an excellent start.

Conclusion. trust fund taxes can be a significant liabil-
ity to a company, and if those liabilities are not properly 
accounted and paid for by the business, the owners can 
become personally liable for those taxes if the business goes 
under.  Therefore, it is imperative that if you are counseling 
small businesses, you make your clients aware of this hid-
den potential personal liability.  The owners must be aware 
that if trust fund taxes are not properly dealt with before 
bankruptcy, the Irs and Illinois Department of revenue 
will come after them personally to recover the amounts 
owed from the trust fund taxes.  The “corporate veil” will 
not help them here. □

27 P.a. 97-621; 820 ilCs 405/2405.
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Stern v. Marshall Applied: In Re: 
Ortiz, et al. The saga continues

By hon. john h. squires

the well-publicized and convoluted legal disputes between the dece-
dent’s estates of former Playboy Playmate Vickie lynn marshall, a/k/a/ 
Anna nicole smith, the surviving spouse of J. Howard marshall, a pre-

viously deceased but very wealthy individual, and his son e. Pierce marshall, 
effectively fighting over Howard’s estate, has been well explained elsewhere 
as have been the constitutional implications of the majority, minority, and 
concurring opinions of the divided supreme court.  see, e.g. brubaker, Ar-
ticle III’s Bleak House:  The Statutory Limits of Bankruptcy Judges’ Core Jurisdic-
tion, west’s bankruptcy law letter, Vol. 31, no. 8 (August 2011); brubaker, 
Article III’s Bleak House:  The Constitutional Limits of Bankruptcy Judges’ Core 
Jurisdiction, west’s bankruptcy law letter, Vol. 31, no. 9 (september 2011). 

Bankruptcy judges lack jurisdiction. to recap, in 
mid-2011 the supreme court issued its decision in Stern 
v. Marshall1    which contained an extensive analysis of 
Article III of the u.s. constitution.  In a 5-4 decision, the 
majority opinion held that a final judgment issued by a 
bankruptcy judge on a state law counterclaim, not resolved 
in the process of ruling on a creditor’s proof of claim, not-
withstanding its inclusion as a “core proceeding” under 28 
u.s.c. §157(b)(2)(c), violated the separation-of-powers 
principles of Article III. Stern v. Marshall.2   

Stern raises questions. Among the many unanswered 

1 564 u.s. ____, 131 s. Ct. 2594, 180 l. ed.2d 475 (2011)
2 131 s. Ct. 2594 at 2608

questions arising from Stern is what other parts of 28 u.s.c. 
§157(b) (2) may grant too much authority to bankruptcy 
judges, resulting in violation of Article III (because they 
lack the life tenure and salary protections afforded to the 
Article III members of the federal judiciary)?  which other 
subsections of the statute besides (c) may run afoul of Ar-
ticle III and thereby necessitate entry of a final judgment 
or appealable order by the District court?  while the ma-
jority holding is narrow, the ramifications of the dicta are 
broad, breathtaking, and only beginning to be felt.

As Stern noted, 28 u.s.c. §157 itself is not jurisdic-
tional.  It does not implicate questions of subject matter 
jurisdiction.  It is rather sub-sections 157(b)(1) and (c)(1) 
that allocate authority to enter final judgments between the 
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bankruptcy court and the district court.3  see also, Matrix 
IV, Inc. v. Am. Nat’l Bank & Trust Co.4  In particular, sec-
tion 157(c) (2) provides that parties may consent to entry 
of final judgment by the bankruptcy judge in a non-core 
matter.  see In re: Olde Prairie Block Owner, LLC,5  will 
this be the saving grace of final order entry by bankruptcy 
judges, in lieu of submission of proposed findings and con-
clusions by the bankruptcy judges, 
attendant review and final order 
entry by the district judges, with 
commensurate time delays and ad-
ditional costs and fees?  only time 
will tell, but express consent under 
the statute may not override Article 
III violations by other parts of sec-
tion 157 in the courts.

Ortiz interprets Stern.  The 
latest seventh circuit opinion ap-
plying Stern is the December 30, 
2011, opinion In re Ortiz.6  Ortiz 
involved two groups of debtors 
who filed separate class action law-
suits against a wisconsin medical 
provider creditor, which had filed 
an estimated 3200 proofs of claim 
in bankruptcy cases in the eastern 
District of wisconsin from 2003-2008. These proofs of 
claim listed the debtors’ medical treatment information 
without permission of the respective debtors. The bank-
ruptcy judge granted summary judgment in favor of the 
defendant creditor in both cases.  

The seventh circuit granted direct appeal, but after 
Stern, the circuit panel concluded that the direct appeal 
was improvidently granted because the bankruptcy judge 
lacked authority to enter final judgments on the debtors’ 
claims.  Therefore the trial court had not properly entered 
final judgments upon which to exercise appellate jurisdic-
tion. Accordingly, it dismissed the appeals and remanded 
the matters to the bankruptcy court, stating that until an 
Article III judge enters a final judgment on the disputed 
claims the appeals had to be dismissed. In addition to cit-
ing Stern, Ortiz cited the still viable and controlling opin-
ion in N. Pipeline Constr. Co. v. Marathon Pipe Line Co.,7 
for the proposition that final judgments on claims based 
on state law that are independent of the federal bankruptcy 
law, and which are not necessarily resolvable by ruling on 
a creditor’s proof of claim in bankruptcy, rest with Article 

3 131 s. Ct. 2594 at 2607
4 649 f.3d 539, 551 (7th Cir. 2011).
5 457 B.r. 692 (Bankr. n.d. ill 2011).
6 665 f. 3d  906 (7thCir. dec. 30, 2011)
7 458 u.s. 50, 102 s.Ct. 2858 (1982)

III judges in Article III courts.8  The detailed background 
and litigation history of the related cases in Ortiz ironi-
cally noted that both sides sought to avoid litigating in the 
bankruptcy court, but also opposed the other side’s pro-
posed forum with both abstention motions and remand 
motions, and motions to withdraw the reference, all of 
which were denied by the bankruptcy and district court 

courts, respectively.  ultimately the 
bankruptcy judge dismissed both 
of the adversary proceedings after 
finding that the wisconsin statute 
required proof of actual damages 
(which the debtors had failed to 
provide) and certified the mat-
ters for direct appeal (which was 
granted) and both matters were 
consolidated for appeal directly to 
the seventh circuit.  

Arguments were held in Febru-
ary, 2011, before Stern was issued 
but thereafter the seventh circuit 
ordered supplemental briefing on 
three issues.  The first issue was 
dispositive and concerned whether 
the bankruptcy judge had consti-
tutional authority to issue the final 

judgments dismissing the debtors’ complaints against the 
creditor.  The ultimate determination was no. under the 
majority view of the limits of Article III in Stern,  Ortiz 
concluded that the debtors’ claims against the creditor fit 
within the “arising in” jurisdictional grant of 28 u.s.c. 
§1334 as administrative matters arising only in bank-
ruptcy cases.9   The creditor had filed proofs of claims in 
various bankruptcy cases, and thus Ortiz concluded that 
the matters were ‘core matters’ under section 157.  This 
point in Ortiz seems to place the emphasis on the act of fil-
ing the proofs of claim rather than the proscribed medical 
treatment content disclosed in the proofs of claim, which 
seems to be the focus of the subject wisconsin statute.  see 
wis.  stat.  § 146.84. Had the proscribed disclosures been 
made to some third parties, not in connection with the 
bankruptcy cases, for example to credit bureau reporting 
agencies or collection agents, the debtors’ claims against 
the creditor would arguably be ‘non-core related’ for pur-
poses of 28 usc §1334. 

Ortiz extensively reviewed Stern and concluded that 
the instant claims by the debtors involved private parties 
disputing interests defined by state law. no governmental 
parties were involved, and the claims did not flow from 

8 131 s. Ct. at 2609, 2611
9 665 f. 3d 906, 911 

23n o v e m b e r  2 0 1 2



any federal right or statute,  but were ordinary state law 
claims that the bankruptcy judge in these matters had no 
authority to adjudicate any more than the ones in Stern. 
moreover, Ortiz noted that despite some factual overlap 
between the debtors’ claims and the creditor’s proofs of 
claim, the bankruptcy judge made factual and legal deter-
minations on the debtors’ claims against the creditor.  Or-
tiz also noted that these determinations were not disposed 
of on objections to the creditor’s proofs of claim, and that 
the latter would not necessarily resolve the former.

The consent of the parties for the bankruptcy judge to 
try the matters was not found to be present, given the debt-
ors’ motions for abstention and remand, and the creditor’s 

motions to withdraw the reference. Thus, Ortiz concluded 
that there was no express or implied consent of the parties 
under section 157(c) (2) to agree to a final disposition of 
judgment by the bankruptcy judge.

Ominous implications. The implications of Ortiz are 
substantial, because most claims in bankruptcy that arise 
pre-petition, whether asserted by creditors or debtors, are 
based upon some alleged breach of contract, tort or stat-
utory duty.  In addition, many, if not most, arise under 
some state law or common law basis.  see, e.g. Dragisic 
v. Boricich (In re: Boricich).10 There are far fewer claims 
that arise post-petition under the bankruptcy code itself, 
than those originating at some pre-petition time.  while 
creditors’ proofs of claim in proper form and with requi-
site supporting documentation are deemed allowed under 
11 u.s.c. §502(a), objections to same after Ortiz  may 
now have to be finally adjudicated by the district court, 
with the bankruptcy judge limited to entering proposed 
findings and conclusions.  The additional delay, cost and 
expenses created will only serve to make the bankruptcy 
system less efficient.

The Article III concerns and limits articulated in Stern 
and Ortiz apply to much more than claims however, as 
many orders and judgments are entered on a daily basis 
in the millions of bankruptcy cases and related adversary 
proceedings currently pending.  It is impossible to know 
whether consent of the parties will solve the practical 
problems attendant to the massive pending dockets of 
the bankruptcy courts in this and other circuits.  Virtu-
ally all District courts have an automatic reference rule or 
operating procedure that refers all bankruptcy cases and 
adversary proceedings to the bankruptcy judge.  see, e.g., 
District court operating Procedure 15(a) of the united 
states District court of northern Illinois.  There is no real 
likelihood of these rules and/or procedures being vacated 
or withdrawn, as the district courts have enough work to 
occupy them and likely have no desire to add thousands of 
bankruptcy cases and adversary proceedings to their dock-
ets.

Caution to practitioners. Practitioners should pay clos-
er attention to the requirements of Federal rule of bank-
ruptcy Procedure 7008(a), and would be well advised to 
apply it to all motions and applications under rule 9014, 
as well as adversary proceedings. The pleader should allege 
whether the matter at hand is ‘core’ or ‘non-core’, and if 
‘non-core,’ whether the pleader does or does not consent to 
entry of final orders or judgment by the bankruptcy judge.  
In this way, the issue of consent of the parties to entry of 
final judgment by the bankruptcy judge can be resolved 
early on in contested matters, along with the always pres-
ent jurisdictional concerns which are best addressed sooner 
than later. □

10 2011 Bankr. lexis 4356, *3 (Bankr. n.d. ill. nov. 15, 2011
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HIPAA and electronic medical 
records: benefits and security Issues

By lydia j. andrasz

when Americans envision a doctor or clinician, most think of tele-
vision shows such er, m*A*s*H and grey’s Anatomy, where the 
doctors are running around saving lives. not many people think of 

‘charting’ as a part of the life-saving mission. However, with the implementa-
tion of electronic healthcare software, the electronic chart may be just as criti-
cal as any other medical device. The days of paper and pencil are soon to be a 
thing of the past, especially in clinical environments. now when you walk into 
your doctor’s office or hospital, more likely than not you will see your doctor 
or a nurse coming into the hospital room with a handheld computer or tablet, 
or documenting via computer at the bedside or at the doctor/nursing station.  
Physicians and clinicians are documenting your medical 
visits and history electronically. Hospitals are making huge 
investments in electronic medical record software, equip-
ment, and infrastructure to support electronic medical re-
cords (emr) and electronic health records (eHr). 

An emr is an electronic version of the patient’s charts, 
as documented by the clinician, and contains the medical 
history and treatment of that patient in one department.1  
In contrast, according to the office of the national co-
ordinator for Health Information technology,  an eHr 

1 EMR vs EHR – What is the Difference?, office of the national 
Coordinator for health information Technology, at http://
www.healthit.gov/buzz-blog/electronic-health-and-medical-
records/emr-vs-ehr-difference/ (last accessed sept 4, 2012).

is an electronic version of a patient’s entire medical his-
tory, which is maintained by the healthcare organization or 
provider and may include not only the medical history of 
the patient but “all of the key administrative clinical data 
relevant to that persons care under a particular provider, 
including demographics, progress notes, problems, medi-
cations, vital signs, past medical history, immunizations, 
laboratory data, and radiology reports.”2  An oft-repeated 
assertion is that the implementation of an electronic sys-
tem will decrease the cost of healthcare while supplying 

2 Electronic Health Records, Centers for Medicare & Medicaid 
services, at http://www.cms.gov/Medicare/e-health/
ehealthrecords/index.html (last accessed sept 4, 2012).
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many additional benefits to the patient. 3 with the rise of 
healthcare costs in this country, it is no coincidence that 
this new method of documenting a patient’s medical re-
cord is being heavily influenced, over the past few years, by 
the government.

This article will first look at the federal government’s 
push toward the use of emr and eHr. The article will 
then review the laws and regula-
tions in place to protect the con-
fidentiality of patient’s medical 
records. The article will also review 
some instances where the confiden-
tiality of patient’s emrs and eHrs 
were compromised.  Finally, this 
article will present security mea-
sures that should be considered 
to prevent security breaches and 
unauthorized access to emrs and 
eHrs. 

Government Push to EMR/
EHR. In 2004, President bush 
set a goal to use emrs for most 
Americans by 2014. The bush ad-
ministration concurrently pushed 
for the implementation and use 
of emr systems in healthcare or-
ganizations. These systems were 
to include the ability to share data 
both within hospitals and between 
other clinical facilities.4 bush’s plan 
was to include healthcare reforms 
which had “improved information technology to prevent 
medical error and needless costs.” 5 

This idea of an emr and sharing patient data within 
healthcare organizations continued with the obama ad-
ministration. In 2009, the obama administration provid-
ed a five-year plan to move hospitals and clinicians away 
from paper charts by encouraging the use of technology to 
document patients’ medical records. 6  Decreasing the cost 

3 richard hillestad, james Bigelow, et al., Can Electronic Medical 
Record Systems Transform Health Care? Potential Health Benefits, 
Savings, And Costs, 24 health affairs 5, 1103 (sept. 2005), available 
at  http://content.healthaffairs.org/content/24/5/1103.long.

4 A New Generation of American Innovation, Transforming Health 
Care: The President’s Health Information Technology, available 
at http://georgewbush-whitehouse.archives.gov/infocus/
technology/economic_policy200404/chap3.html; http://
www.ama-assn.org/amednews/2008/05/19/gvsa0519.htm.  

5 declan McCullagh,Bush calls for computerized medical 
records, CneT news, feb. 3, 2005, available at http://
news.cnet.com/Bush-calls-for-computerized-medical-
records/2100-1015_3-5561836.html.

6 Obama Administration Calls for Electronic Health Record by 2015, 
usa Today, july 14, 2010, at http://www.usatoday.com/news/
health/2010-07-14-ehr-emr-obama_n.htm.

of medical care, while at the same time improving patient 
care, was the stated goal. The plan also allowed doctor of-
fices, hospitals, and other organizations to obtain federal 
money to help offset the costs of the electronic medical 
record systems and provided penalties for not utilizing an 
electronic system. by 2015, “healthcare organizations who 
do not comply with the plan will face cuts in medicare 

payments.”7 In the process of mov-
ing towards emr congress began 
to face new challenges; challenges 
specifically pertaining to the “elec-
tronic” nature of a patient’s medi-
cal record.  

HIPAA. with the push to use 
electronic systems to document 
patient medical records, there are 
increased concerns regarding the 
security and privacy of the medi-
cal records. These concerns were 
addressed by the Health Insurance 
Portability and Accessibility Act 
(HIPAA). HIPAA is an Act which 
was passed by congress in 1996 
to establish the guidelines for the 
transfer and protection of health 
data. 8 HIPAA applies to any in-
formation about a patient’s medi-
cal care which is kept by a covered 
entity such as: (1) a health plan, (2) 
a health care clearinghouse, or (3) a 
health care provider who transmits 

any health information in electronic form in connection 
with a transaction. 9

The Department of Health and Human services (HHs) 
further addressed issues regarding privacy and security by 
issuing regulations.  These regulations are found in the 
HIPAA Privacy rule10 and the HIPAA security rule. 11 
The Privacy rule, issued in 2000, establishes national stan-
dards for the protection of certain health information.  The 
security rule, issued in 2003, establish a national set of 
security standards for protecting certain health informa-

7 Id.
8 health insurance Portability and accessibility act of 1996 

(“hiPaa”), Pub. l. no. 104-191, 110 stat. 1936.
9 42 u.s.C. 1320d-1(a).
10 45 C.f.r. §§ 160, 164, Part a, e.; see also http://www.hhs.gov/

ocr/privacy/hipaa/administrative/privacyrule/index.html 
and http://www.hhs.gov/ocr/privacy/hipaa/understanding/
srsummary.html.

11 45 C.f.r. §§ 160, 164, Part a, C.; see also http://www.hhs.gov/
ocr/privacy/hipaa/administrative/securityrule/index.html 
and http://www.hhs.gov/ocr/privacy/hipaa/understanding/
srsummary.html.
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tion that is held or transferred in electronic form.12 The 
security rule specifically deals with the security of elec-
tronic protected health information (or “e-PHI”) and fur-
nishes providers and other healthcare organizations with a 
set of guidelines to follow. section 164.306 of the security 
rule provides general rules with which covered entities 
must comply. The covered entities which utilize electronic 
documentation of medical records must: (1) ensure the 
confidentiality, integrity, and availability of all electronic 
protected health information the covered entity creates, 
receives, maintains, or transmits; (2) protect against any 
reasonably anticipated threats or hazards to the security or  
integrity of such information; (3) protect against any rea-
sonably anticipated uses or disclosures of such information 
that are not permitted or required under subpart e; and 
(4) ensure compliance with this subpart by its workforce.13

HITECH Act. The obama administration signed into 

12 Id.
13 45 C.f.r. § 164.306 (2007), available at http://www.gpo.gov/

fdsys/pkg/Cfr-2007-title45-vol1/pdf/Cfr-2007-title45-vol1-
part164.pdf.

law several programs to encourage the use of technology 
in healthcare.  one such law was the Health Information 
technology for economic and clinical Health Act14 (HI-
tecH Act). The HItecH Act was enacted and became 
effective in February 2009 and was part of the American 
recovery and reinvestment Act. generally this act pro-
vided incentives for healthcare organizations to implement 
eHr and supported the meaningful use of technology to 
improve healthcare.15  Additionally, HItecH Act further 
“addressed privacy and security concerns associated with 
the transmission of electronic health data by enforcing 
the HIPAA rules.”16  The HItecH Act established penal-
ties and culpability for violations of HIPAA. specifically, 

14 123 stat. 226 (2009); Pub.l. no. 111-5. 
15 Meaningful Use, Introduction, Centers for disease Control 

and Prevention,  CdC (jun 3, 2011), at. http://www.cdc.gov/
ehrmeaningfuluse/introduction.html (last accessed sept. 4, 
2012).

16 hiTeCh act enforcement interim final rule, u.s. department 
of health and human services, at http://www.hhs.gov/
o cr/pr ivac y/ hipaa /adminis trat ive/enforcementrule/
hitechenforcementifr.html
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section 13410(d) of the HItecH Act revised section 
1176(a) of the social security Act (“the Act”) by estab-
lishing: (1) Increasing levels of culpability reflected in four 
categories of violations; (2) four corresponding levels of 
penalty amounts that significantly increase the minimum 
penalty amount for each violation; and (3) a $1.5 million 
maximum penalty amount for all violations of an identical 
provision.17

Benefits and Security Issues of Electronic Records. 
studies have shown that the utilization of electronic 
health records provides many benefits to both patients and 
healthcare organizations. 18  many medical record software 
programs allow for clinicians to quickly access a patient’s 
medical record, which is much more efficient than waiting 
for a staff member to deliver the paper chart. by having 
access to the patient’s medical record more readily, clini-
cians can also review patients’ past medical histories more 
quickly, which may contribute to the reduction of medi-
cal errors, decrease patients stays, and decrease the cost of 
patient treatment.  some eHr/emr systems include fea-
tures such as risk management alerts, allergy checks, and 
medication conflict checks, all of which may assist in the 
reduction of medical errors. The electronic systems, if uti-
lized properly, should improve the efficiency and the ef-
fectiveness of patient treatments. 

However, even with the projected benefits of eHr/
emr there are some risks. one of the biggest risks of us-
ing an electronic medical record is the same risk shared by 
any electronic file: security.  As mentioned above, entities 
covered by HIPAA requirements must ensure data security 
and integrity of confidential patient information. orga-
nizations implementing eHr and emr systems must be 
diligent in creating strong data security policies and pro-
cedures or prepare to be hit with fines and penalties for 
violations. 

unfortunately, there have been numerous instances 
where the lack of electronic medical records data security 
allowed hackers and others to gain unauthorized access 
confidential medical information.   A recent article by Fast 
company reported that “According to HIPAA records, 
nearly 21 million Americans have had their emrs stolen 
or lost since 2009.”19  

17 Id. i
18 Benefits of electronic health records (ehrs), at http://www.

healthit.gov/providers-professionals/benefits-electronic-
health-records-ehrs, citing (Chaudhry B, et al., Systematic 
Review: Impact of Health Information Technology on Quality, 
Efficiency, and Costs of Medical Care, annals of internal Medicine 
(2006)).

19 neal ungerleider, Medical Cybercrime: The Next Fronteir, 
fast Company, aug. 15, 2012, at http://www.fastcompany.
com/3000470/medical-cybercrime-next-frontier.

In march, 2012, the utah state health department re-
ported a data breach had occurred. Personal identification, 
social security numbers, diagnosis information, and medi-
cal billing information of 280,000 utah residents were 
stolen by computer hackers.20 The breach occurred due 
to an error at the password authentication level, which al-
lowed the computers hackers to bypass the security system 
in place.21

Another instance of poor electronic medical record se-
curity occurred in a georgia hospital in April 2012. ten 
backup discs containing approximately 315,000 patient 
medical records were lost, including information such as 
medical procedures and medical diagnoses.22 Investiga-
tions conducted at the hospital indicate the discs were not 
properly secured and were removed from the hospital in 
February, 2012.23

electronic data theft also occurred in libertyville, Illi-
nois this past July.  on July 20, 2012, a surgery practice 
reported that hackers breached their security and gained 
remote access to patient electronic medical records on their 
server.  The hackers demanded a ransom for the electron-
ic medical records and other information such as emails, 
which the hackers had encrypted. The surgery practice 
turned off the server where the medical records were lo-
cated to cut off the hacker’s access. 24 The surgery practice 
offered patients affected by the security breach one year of 
free credit-monitoring service as an apology. 25

many other breaches due to failed security measures 
have occurred.  The public is entitled to be made aware of 
breaches pursuant to section 13402(e)(4) of the HItecH 
Act. The HItecH Act requires a list of breaches of unse-
cured protected health information affecting 500 or more 
individuals be posted. Additional instances of security vio-
lations and breaches of electronic medical records can be 
found on the department of health and human services 
website.26

20 Id. 
21 Common questions, data Breach solution Center, utah 

department of health, at  http://www.health.utah.gov/
databreach/common-questions.html (last accessed sept. 4, 
2012). 

22 erica Byfield, 315 Patients’ Info Vanish from Emory Healthcare, 
wsTV 2, april 18, 2012, at http://www.wsbtv.com/news/
news/315000-patients-information-disappears-emory-healt/
nMcc9/  (last accessed sept. 4, 2012). 

23 Id. 
24 Incident Triggers Investigation as to Whether Patient Information 

May Have Been Improperly Accessed, , jul. 20, 2012, at http://
www.send2press.com/newswire/2012-07-0720-001.shtml 

25 Id.
26 Breaches Affecting 500 or More Individuals, u.s. dept. of health 

& human services, at http://www.hhs.gov/ocr/privacy/hipaa/
administrative/breachnotificationrule/breachtool.html.
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Security Considerations to Better Protect EMRs/
EHRs. These instances demonstrate the problems that 
may arise with lax and inadequate security. The error at 
the password authentication level in utah emphasizes the 
need for healthcare organizations to closely securitize the 
security provided by software venders and the implemen-
tation of user security. Healthcare organizations should be 
mindful of all the people within the organization having 
access to the software, provide only the appropriate level 
of security access for each individual or type of user, and 
limit the number of users with administrative access to the 
system. Healthcare organizations should consider whether 
the medical record software under consideration has fea-
tures that prevent users from utilizing other user’s logins. 
such features may include default idle time-out, which 
automatically logs a user out of the system after a certain 
period of inactivity. Another feature organizations should 
use is the option that prohibits a user from logging in from 
multiple locations with the same ID at the same time. A 
user logging in from multiple locations simultaneously is 
generally an indication of sloppy security at best, and an 
active security breach at worst. Another security feature to 
be considered is the use of biometric authentication capa-
bility. These are features to consider in emr/eHr soft-

ware and may prevent unauthorized access, manipulation, 
or loss of data in emrs/eHrs.

The incident at the georgia hospital highlights the need 
to consider not only user-level security access to the soft-
ware, but also physical access to the computer equipment 
itself. Furthermore, if removable media (such as disks) are 
to be utilized, procedures need to be developed that ensure 
their custody is properly kept. 

Interface security is another area to consider. some-
times medical record software interfaces or connects to 
other software generally, which may not be as secure as 
the medical record software. while it is not known exactly 
how the hackers in the incident at the medical practice in 
libertyville gained access to the server, it is believed by 
some that they obtained access through a security vulner-
ability contained in other software on the server.  

other security features of and policies related to emr/
eHr software should also be considered, such as, system 
downtime procedures, interface downtime procedures, 
software upgrade procedures, remote access capabilities, 
among others.  Further, Healthcare organizations should 
know who has the ability to modify the computer software 
code on the healthcare organization side and the software 
vendor side. while the user of emrs/eHrs creates ad-

ditional challenges in the area of security that 
did not exist with paper records, by consider-
ing the foregoing security issues health care or-
ganizations can better protect against emrs/
eHrs security breaches.

Conclusion. In the days of paper medical 
records, it would be very difficult for a person 
to carry hundreds of medical records out of a 
hospital without being noticed.  However, in 
the age of computers, stealing hundreds of 
thousands of medical records by hacking into 
a server is very much possible. while with pa-
per records only a few records are likely to be 
affected at a single time, now it is possible for 
thousands of records to be affected at one time 
electronically. 

Hospitals must regularly update their secu-
rity and network infrastructure to ensure safety 
of eHrs/emrs. There may never be a com-
pletely “hacker proof” solution to ensure abso-
lute security of eHr/emr. but by considering 
the security issues addressed above, healthcare 
organizations can further position themselves 
against emr/eHr security breaches, while 
still being able to take advantage of all the posi-
tive benefits emr/eHr can generate. □
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sacrifice, lies, and the 
First Amendment:  How the 
supreme court struck Down 

the stolen Valor Act
By BrenT ChrisTensen

of the cases decided by the u.s. supreme court in the 2011-2012 term, 
National Federation of Independent Business v. Sebelius1 (the decision 
upholding the Patient Protection and Affordable Care Act) has clearly 

received the most attention.  However, another case, U.S. v. Alvarez2, strik-
ing down the Stolen Valor Act of 2005 (sVA) on First Amendment grounds, 
may well be as important – if not as famous.  Alvarez extends and expands the 
roberts court’s First Amendment jurisprudence beyond the extensive and 
expansive analysis in Citizens United v. Federal Election Commission3. most 
notably, U.S. v Alvarez provides, unequivocally, that even intentional lies are 
not necessarily excluded from First Amendment protection.
Background
123The Stolen Valor Act of 2005. The stolen Valor Act of 
2005 represents the congressional response to the grow-
ing number of military imposters, spawned in part by the 
explosion of social media and two wars in Iraq and Af-
ghanistan.  broadening a previous law prohibiting the un-
authorized wear, manufacture, and sale of military medals, 
section b of the act provided:

1 567 u.s. ___ (2012)
2 567 u.s. ___ (2012)
3 558 u.s. 50 (2010)

whoever falsely represents himself or herself, ver-
bally or in writing, to have been awarded any decora-
tion or medal authorized by congress for the Armed 
Forces of the united states, any of the service medals 
or badges awarded to the members of such forces, the 
ribbon, button, or rosette of any such badge, decora-
tion, or medal, or any colorable imitation of such 
item shall be fined under this title, imprisoned not 
more than six months, or both.4 

4 18 u.s.C. §704(b) 
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The prison term was enhanced under the sVA to one 
year if the decoration involved was the congressional 
medal of Honor – the nation’s highest military award.5

Alvarez’s Charged Violation of the SVA and Proce-
dural History. Xavier Alvarez won a seat on the Three Val-
ley water District board of Directors in 2007. on July 
23, 2007, at a joint meeting with a neighboring water 
district board, newly-seated Director Alvarez introduced 
himself, stating “I’m a retired marine of 25 years. I retired 
in the year 2001. back in 1987, I 
was awarded the congressional 
medal of Honor. I got wounded 
many times by the same guy. I’m 
still around.” with the exception of 
“I’m still around,” Alvarez’s state-
ment was a series of bizarre lies.6

Following his indictment for 
violating the sVA, the u.s. Dis-
trict court for the central Dis-
trict of california rejected Alva-
rez’s claim that the statute violated 
the First Amendment and should 
therefore be invalidated. Alvarez 
pleaded guilty and brought his 
First Amendment claim to the ninth circuit.  That court 
invalidated the sVA under the First Amendment and re-
versed Alvarez’s conviction.7  After the u.s. supreme court 
granted certiorari, the united states court of Appeals for 
the tenth circuit, found the sVA consti tutional in United 
States v. Strandlof8.   

by a 6-3 plurality, the supreme court affirmed the rul-
ing of the ninth circuit, invalidating the sVA.  Justice 
Kennedy wrote the court’s plurality opinion in which he 
was joined by chief Justice roberts and Justices sotomay-
or and ginsburg.  Justice breyer wrote a concurring opin-
ion in which Justice Kagan joined.  A dissenting opinion 
by Justice Alito was joined by Justices scalia and Thomas.

False Speech Is Not Subject To A Blanket Exemption 
From Constitutional Protection. content-based restric-
tions on speech – which even the dissent in Alvarez ac-
knowledged is the case with the sVA - have been permitted 
only for a few historic categories of speech, including in-
citement, obscenity, defamation, speech integral to crimi-
nal conduct, so-called “fighting words,” child pornogra-
phy, fraud, true threats, and speech presenting some grave 
and imminent threat that the government has the power 
to prevent.

The government’s position in defending the constitu-

5 Id. § 704(c), (d)
6 617 f.3d 1159, 1200 (9th Cir., 2011)
7 id. at 1218
8 667 f. 3d 1146 (10th Cir., 2012)

tionality of the sVA in Alvarez centers on the issue of how 
much, if any, First Amendment protection deliberately 
false statements are entitled.  The initial question Alvarez 
dealt with is whether the false statements sought to be re-
stricted by the sVA fell into one of the exempt categories 
above.  The answer provided by both the plurality and con-
curring opinions is “no.”   much of the reasoning for this 
conclusion draws on two seminal defamation cases:  New 
York Times v. Sullivan9 and Gertz v. Robert Welch, Inc.10

Sullivan held that libel laws 
are unconstitutional unless they 
include an element of intent.  In 
other words, if false and defama-
tory speech is to evade the protec-
tions of the First Amendment, the 
speaker must have a level of knowl-
edge regarding the falsity of the 
challenged statement. In reaching 
this conclusion, the Sullivan court 
answered the question of whether 
speech loses First Amendment pro-
tection by the falsity of some of its 
factual statements and by its al-
leged defamation in the negative11. 

The Sullivan court reasoned:
“Authoritative interpretations of the First Amend-
ment guarantees have consistently   refused to rec-
ognize an exception for any test of truth. . . . The 
constitutional protection does not turn upon the 
truth, popularity, or social utility of the ideas and 
beliefs which are offered. As madison said, “some 
degree of abuse is inseparable from the proper use of 
everything; and in no instance is this more true than 
in that of the press.”  (citations omitted). . . “[t]hat 
erroneous statement is inevitable in free debate, and . 
. . it must be protected if the freedoms of expression 
are to have the ‘breathing space’ that they need to 
survive.” 12

The sullivan court added:
“[e]ven a false statement may be deemed to make a 
valuable contribution to public debate, since it brings 
about ‘the clearer perception and livelier impression 
of truth, produced by its collision with error.’ ”13 
In Gertz, a common ‘bookend’ case to Sullivan, the 

court stated that an “erroneous statement of fact is not 
worthy of constitutional protection.” 14 The Gertz court 

9 376 u.s. 254 (1964)
10 418 u.s. 323 (1974)
11 Id. at 271
12 Id. at 271-72 (internal quotation marks omitted).
13 Id. at 279 n.19 (quoting j.s. Mill, On Liberty 15 (oxford: Blackwell, 

1947)).
14 418 u.s. at 340.
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The government’s position in defending 
the constitutionality of the sVA in Alvarez 
centers on the issue of how much, if any, 
First Amendment protection deliberately 

false statements are entitled.             
 

classified false statements of fact as “belong[ing] to that 
category of utterances” that “ ‘are of such slight social val-
ue as a step to truth that any benefit that may be derived 
from them is clearly outweighed by the social interest in 
order and morality.’ ”  15

both Justice 
Kennedy’s plural-
ity opinion and 
Justice breyer’s 
concurring opin-
ion in Alvarez 
both reject the 
implication that 
Gertz stands for 
the proposition 
that false speech 
is per se, or even 
presumptively, 
unprotected by 
the First Amendment.  Justice Kennedy writes:

“Absent from those few categories where the law 
allows content-based regulation of speech is any 
general excep tion to the First Amendment for false 
statements. This comports with the common under-
standing that some false statements are inevitable if 
there is to be an open and vigorous expression of 
views in public and private con versation, expression 
the First Amendment seeks to guar antee.”16

similarly, Justice breyer opined in the concurrence:
“[t]his court has frequently said or implied that 
false factual statements enjoy little First Amendment 
protection.  but these judicial statements cannot 
be read to mean “no protection at all.” False factual 
statements can serve useful human objectives, for 
example: in social contexts, where they may prevent 
embarrassment, protect privacy, shield a person from 
prejudice, provide the sick with com fort, or preserve 
a child’s innocence; in public contexts, where they 
may stop a panic or otherwise preserve calm in the 
face of danger; and even in technical, philosophical, 
and scientific contexts, where (as socrates’ methods 
sug gest) examination of a false statement (even if 
made delib erately to mislead) can promote a form 
of thought that ultimately helps realize the truth.”17

That the majority spends so much time clarifying that 

15 Id. (quoting Chaplinsky v. New Hampshire, 315 u.s. 568, 572 
(1942).

16 u.s. v. alvarez, justice kennedy, for the Court, Slip Opinion pp. 
5-6

17 u.s. v. alvarez, justice Breyer, concurring, slip opinion at p. 4

false statements are not categorically exempted from First 
Amendment protection reveals more about the slippery 
slope such an overbroad pronouncement portends, rather 
than illuminating the facts in Alvarez’s verbal flight into 
self-aggrandizing heroic fantasy.  nonetheless, in this im-

portant respect, 
Alvarez clari-
fies much of the 
dicta concerning 
First Amend-
ment protection 
for false state-
ments contained 
in Gertz and 
other cases.  If 
nothing else, Al-
varez stands for 
the proposition 
that, more than 

just providing “breathing room” for false statements, the 
First Amendment’s protections are not necessarily except-
ed merely because a statement is false.

The SVA Did Not Survive Either a Strict or Inter-
mediate Level of Scrutiny. Justice Kennedy’s plurality 
opinion and Justice breyer’s concurring opinion do not 
disagree that the speech restriction in the sVA is content-
based rather than content-neutral; however there was 
some disagreement on the appropriate level of scrutiny to 
be applied to the speech restriction contained in the sVA.

typically, statutory restrictions on speech are treated 
differently depending on whether the restriction is “con-
tent-based” or “content-neutral.” A restriction is content-
neutral when the government does not take into account 
the substance of what the speaker is expressing. A content-
based restriction is where the government seeks to prevent 
speech based on what the speaker is actually saying.  As 
discussed above, there was no disagreement among the 
members of the court in the Alvarez case that the sVA 
was clearly a content-based restriction.  content-based re-
strictions on speech typically trigger “strict scrutiny.”

Justice Kennedy wrote that:
“when content-based speech regula tion is in ques-
tion . . . exacting scrutiny is required. statutes sup-
pressing or restricting speech must be judged by 
the sometimes inconvenient principles of the First 
Amendment.” 18

because few statutes seeking to abridge pure speech can 
withstand strict or “exacting” scrutiny, it is not surprising 

18 u.s. v. alvarez, justice kennedy, for the Court, slip opinion at 
14
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Justice Kennedy reached the same conclusion regarding 
the sVA. And so it is Justice breyer’s concurring opinion 
that provides the biggest surprise in the Alvarez case.  In 
his concurring opinion, Justice breyer suggests that rather 
than strict scrutiny, the sVA called for an application of 
“intermediate scrutiny.”  This concurring opinion also 
provides congress with a blueprint for how to amend the 
sVA in a manner that could be upheld as constitutional.

In United States v. O’Brien, the supreme court for-
mulated an “intermediate scrutiny” test for upholding a 
criminal statute impinging on the First Amendment.19   In 
that case, the government prosecuted o’brien for burning 
his draft card in front of a courthouse.  The defendant’s 
purpose in burning his draft card was to spread his ideolo-
gies about pacifism. In finding the criminal statute to be 
constitutional, the supreme court formulated a test for 
upholding such a statute:

“[I]f it is within the constitutional power of the gov-
ernment; if it furthers an important or substantial 
governmental interest; if the governmental interest is 
unrelated to the suppression of free expression; and 
if the incidental restriction on alleged First Amend-
ment freedoms is no greater than is essential to the 
furtherance of that interest.”20

Justice breyer concluded that, rather than requiring 
strict or “exacting” scrutiny as Justice Kennedy did, a fair 
reading of the sVA put it into the “intermediate scrutiny” 
category:

“regardless of the label, some such approach is nec-
essary if the First Amendment is to offer proper pro-
tection in the many instances in which a stat-
ute adversely affects constitutionally protected 
interests but warrants neither near-automatic 
condemnation (as “strict scrutiny” implies) 
nor near-automatic approval (as is implicit in 
“rational basis” review). see, e.g., Turner Broad-
casting System, Inc., supra, at 641–652 (“must-
carry” cable regulations); Central Hudson Gas 
& Elec. Corp. v. Public Serv. Comm’n of N. Y., 
447 u. s. 557, 566 (1980) (non-misleading 
com mercial speech); Burdick v. Takushi, 504 
u. s. 428, 433– 434 (1992) (election regu-
lation); Pickering, supra, at 568 (government 
employee speech); United States v. O’Brien, 391 
u. s. 367, 377 (1968) (application of generally 
applicable laws to expressive conduct). . .  in 
this case, the court’s term “intermediate scru-

19 391 u.s. 367 (1968)
20 id. at 377

tiny” describes what I think we should do.”21

regrettably for the proponents of the stolen Valor Act 
of 2005, Justice breyer then went on at some length in 
detailing why – even under “intermediate scrutiny” - the 
act could not stand.

“[f ]ew statutes, if any, simply prohibit without 
limita tion the telling of a lie, even a lie about one 
particular matter. Instead, in virtually all these in-
stances limita tions of context, requirements of proof 
of injury, and the like, narrow the statute to a subset 
of lies where specific harm is more likely to occur. 
The limitations help to make certain that the statute 
does not allow its threat of liabil ity or criminal pun-
ishment to roam at large, discouraging or forbidding 
the telling of the lie in contexts where harm is un-
likely or the need for the prohibition is small. The 
statute before us lacks any such limiting features. 
It may be construed to prohibit only knowing and 
inten tional acts of deception about readily verifiable 
facts with in the personal knowledge of the speaker, 
thus reducing the risk that valuable speech is chilled. 
Supra, at 3–4. but it still ranges very broadly. And 
that breadth means that it creates a significant risk 
of First Amendment harm.”22

The Dissent. The importance of the reasoning (argu-
ing for intermediate scrutiny) contained in the concurring 
opinion is seemingly bolstered by Justice Alito’s dissent.  

21 u.s. v.alvarez, justice Breyer, slip opinion at 2
22 id at  7
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Indeed much of the dissent goes through the intermediate 
test elements as defined in O’Brien and then refutes the 
conclusions Justice breyer reached when he applied those 
same elements to the facts in Alvarez. In this regard, the 
dissent relied heavily on the facts considered by congress 
in assessing the harm that necessitated the passage of the  
sVA in the first place.

what is perhaps most compelling about the dissent, 
however, is the manner in which Justice Alito deals with 
the issue of the “instrumental” First Amendment protec-
tion that even false statements are entitled to.  In prior 
First Amendment cases such as Gertz, where the court 
skirted the issue of intrinsic protection of false statements, 
it was cautious to “exten[d] a measure of strategic pro-
tection” to [false] statements in order to ensure suffi cient 
‘breathing space’ for protected speech.23 

In his dissent in Alvarez Justice Alito argued:
“[t]here are broad areas in which any attempt by 
the state to penalize purportedly false speech would 
present a grave and unacceptable danger of suppress-
ing truthful speech. laws restricting false statements 
about philosophy, reli gion, history, the social sci-
ences, the arts, and other mat ters of public concern 
would present such a threat. The point is not that 
there is no such thing as truth or falsity in these areas 
or that the truth is always impossible to ascertain, 
but rather that it is perilous to permit the state to be 
the arbiter of truth. In stark contrast to hypothetical 
laws prohibiting false statements about history, sci-
ence, and similar matters, the stolen Valor Act pres-
ents no risk at all that valuable speech will be sup-
pressed. The speech punished by the Act is not only 
verifiably false and entirely lacking in intrinsic value, 
but it also fails to serve any instrumental purpose 
that the First Amendment might protect. tellingly, 
when asked at oral argument what truthful speech 
the stolen Valor Act might chill, even respondent’s 
counsel conceded that the answer is none.” 24

It is clear from Justice Alito’s opinion that the three dis-
senting Justices were not inclined to accept the parade of 
hypotheticals the plurality and concurring opinions found 
so beguiling.  contrasted with the Citizens United deci-
sion from 2010, Alvarez provides an important clue as to 
how the court, under its present make up, will continue 
its free speech jurisprudence. 

New and Improved:  The Stolen Valor Act of 2011. 
As discussed above, Justice breyer’s concurring opinion 

23 gertz, 418 u. s., at 342 (quoting NAACP v. Button, 371 u. s. 
415, 433 (1963) ).

24  u.s. v. alvarez, justice alito dissenting, slip opinion at 14

seemed to encourage congress to amend the sVA based 
on its laudable objectives.  toward this end, Justice brey-
er’s concurrence contained a road map by which congress 
could amend the sVA to pass constitutional muster.  

to this end, on september 12, 2012 the stolen Valor 
Act of 2011 passed the House of representatives by a bi-
partisan vote of 410-3.  The amended sVA addresses con-
cerns of over-breadth by introducing elements much more 
akin to fraud, requiring proof of an intent to profit from 
lying about unearned military honors.25

Also, in an effort to address the harms sought to be 
avoided by the sVA, the Defense Department took up 
the suggestion made in Justice Kennedy’s plurality opin-
ion and undertook to address the governmental interest 
in preserving the integrity of military honors.  on July 
25, 2012, the Defense Department launched a website – 
www.valor.defense.gov – that provides a searchable data-
base of medal recipients.  

Conclusion. by adding a ‘scienter’ requirement and 
actual fraud elements, the congressional re-write of the 
stolen valor act may now preserve the constitutionality of 
the statute, at least nominally. unfortunately, the new ver-
sion guts the original intent of the statute in that it fails to 
recognize the actual victims of “stolen valor.”

The true victims of stolen Valor offenses are the le-
gitimate recipients of military awards. unlike uniforms, 
which are given to all members upon entry into the armed 
services, the awards protected by the stolen Valor Act are 
only conferred upon members of a much smaller and elite 
“club.”  It can well be argued that military decorations 
for distinctive valor and sacrifice are “club-owned goods.” 
without the excludability of actual merit – where they 
might be claimed by any ordinary soldier, sailor, airman, 
or marine (not to mention an individual like Alvarez who 
never even wore the uniform) – they become mere public 
goods, and accordingly lose most of their value.  Heroic 
deeds are such because they are distinguishable from the 
ordinary. Valorous action is necessarily above and beyond 
any action that could be expected or required.   

The fundamental purpose of the stolen Valor Act was 
not to protect victims of fraud.  rather its aim was to pro-
tect the reputation and personal honor of actual recipients 
of military medals and citations.  by attempting to recog-
nize these as protectable legal interests, the original stolen 
Valor Act was both laudable and unique.  As made clear, 
however, by the plurality decision in U.S. v. Alvarez, the 
laudable and unique objective of the sVA was, perhaps, “a 
bridge too far” for the majority of the court. □

25  hr 666 (2011)
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Michael Sitrick practices in Best, Vanderlaan &  Harrington’s 
DuPage County office where he concentrates in civil litiga-
tion. He  received his B.S. in Business Management and a 
minor in Music from Millikin University in Decatur, Illi-
nois, where he graduated magna cum laude. He received his 
J.D. from Loyola University Chicago School of Law, where he 
also earned a certificate in Trial Advocacy, received two CALI 
Awards, was recognized on the Dean’s List multiple semesters, 
and was President of Loyola’s chapter of the International Le-
gal Fraternity Phi Delta Phi.

IllInoIs lAw uPDAte

ediTed By MiChael r. siTriCk

new Appellate court  
Decisions in labor and  
employment, Family and  
Intellectual Property law

Labor and Employment Law
EEOC v. United Airlines, Inc., No. 11-1774, 2012 WL 
3871503 (7th Cir. Sept. 7, 2012)
By Michael R. Sitrick

In EEOC v. United Airlines, Inc., the eeoc brought suit 
against united under the Americans with Disabilities Act, 
42 u.s.c. 12101, on the grounds that its reassignment 
policy for employees who become disabled was violative of 
the u.s. supreme court’s decision in U.S. Airways, Inc. v. 
Barnett, 535 u.s. 391 (2002).  

specifically, united’s guidelines allowed them to transfer 
an employee who became disabled while employed to an 
equivalent or lower-level vacant position” in some, but not 
all”, instances.  In that regard, the guidelines stated that “the 
transfer process is competitive.  Accordingly, employees 
needing accommodation will not be automatically placed 
into vacant positions but instead will be given preferential 
treatment. This allows employees needing accommodation 
to submit an unlimited number of transfer applications, be 
guaranteed an interview and receive priority consideration 
over a similarly qualified applicant-that is, if two candidates 
are equally qualified, the employee-applicant seeking 
accommodation will get the job.”

The District court dismissed the eeoc’s complaint 
on the merits, relying upon the seventh circuit’s holding 
in EEOC v. Humiston-Keeling, 227 F.3d 1024 (7th cir. 
2000), which notably was decided prior to the u.s. 
supreme court’s decision in U.S. Airways, Inc. v. Barnett, 
and held that a competitive transfer policy does not violate 
the ADA.

on appeal, the seventh circuit reversed and adopted 
the u.s. supreme court’s holding in Barnett that the ADA 
“mandate[s] that an employer appoint employees with 
disabilities to vacant positions for which they are qualified, 
provided that such accommodations would ordinarily 

be reasonable and would not present undue hardship to 
that employer.”  It then remanded the case to the district 
court to determine 1) if mandatory reassignment would be 
reasonable in the run of cases and 2) if there are fact-specific 
considerations particular to united’s employment system 
that would render mandatory reassignment unreasonable 
in this case. 

Family Law
Paternity Rights
In re Parentage of J.W., No. 4-12-0212, 2012 Ill. App. 
(4d) 120212, 2012 WL 3363145 (July 23, 2012).

In In re Parentage of J.W., a biological father appealed 
the trial court’s denial of visitation rights to him after it 
made a finding of parentage and required him to pay child 
support.

The minor child, J.w., was born in April 2002.  Jason 
willis was listed as the father on the birth certificate and 
married J.w.’s mother, Amy, in march 2003, believing that 
he was J.w.’s father.  The couple divorced in January 2006, 
and Amy was awarded custody.  In 2008, the Petitioner, 
steve taylor, contacted Amy after seeing a photograph of 
J.w.  Amy confirmed that he could be the father, and after 
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DnA testing confirmed that taylor was the father, he filed 
a parentage action in February 2009.  

In the dissolution action between willis and Amy, the 
trial court entered an order at willis’s request ordering 
Amy to not reside with taylor or permit him to have 
contact with J.w.  The two cases were consolidated in April 
2009, and in september 2009, an order of parentage was 
entered as to taylor.  After hearing from the gAl and a 
clinical psychologist, the trial court denied taylor’s request 
for visitation and reserved the issue of child support.  In 
January 2012, the parties entered an Agreed order as 
to child support, and in February 2012, taylor filed his 
notice of appeal claiming the court erred in requiring him 
to have the burden of proving visitation was in J.w.’s best 
interest and the court erred in not granting him visitation.

The first issue on appeal was whether willis had standing 
in the parentage matter.  As to that issue, the court found 
that taylor’s arguments concerning willis’s lack of standing 
were disingenuous as taylor had invited participation by 
willis by asking that the cases be consolidated.  

taylor next argued that the trial court applied the 
wrong burden of proof when it held that the burden of 
proof is on the non-custodial parent seeking visitation 
under the Parentage Act to establish that visitation is in 
the best interest of the minor child.  on this issue, the 
court found that because taylor is J.w.’s biological 
father, the presumption is that he is entitled to reasonable 
visitation rights unless visitation would seriously endanger 
J.w.’s physical, mental, moral and emotional health.  
Accordingly, the trial court erred when it placed the 
evidentiary burden on taylor to show that visitation was 
not in the best interest of the child.  Therefore, this matter 
was reversed and remanded to allow for visitation.  

Family Law
In re Parentage of Scarlett Z.-D., No. 2-12-0266, 2012 
Ill. App. (2d) 120266, 2012 WL 3757370 (Aug. 30, 
2012).

In In re Parentage of Scarlett Z.-D., a former boyfriend 
filed an action to establish parentage of a child who had 
been adopted by his former girlfriend during the parties’ 
romantic relationship.  

The couple began dating in 1999 and became engaged 
in either 2000 or 2001.  The girlfriend then went to 
slovakia to visit family in early 2003.  while there, she met 
a three-and-a-half year old orphan girl and commenced an 
adoption process for her under slovakian law.  under the 
slovakian law, the boyfriend was not allowed to join in 
the adoption process.  Despite this, he was involved in the 
process and traveled to slovakia five times during the year-

long process.  In 2004, the girlfriend returned to Illinois 
with the child and the parties lived as a family.  The parties 
never married and neither took steps to obtain recognition 
of the adoption in Illinois.  

The parties then separated in August 2008, and the 
boyfriend filed a petition for declaration of parental rights, 
which was stricken by the trial court.  In may 2009, the 
boyfriend filed an action to establish his parentage.  counts 
III through VI were titled “breach of oral agreement,” 
“promissory estoppel,” and “breach of an implied contract 
in law,” and each count prayed for relief in the form of 
custody, visitation and child support determinations.  
The girlfriend filed a section 2-615 motion to dismiss, 
alleging that the boyfriend did not have standing.  The 
boyfriend’s response alleged that the girlfriend’s motion 
was not the proper vehicle to raise standing, and therefore 
raised the standing argument.  without leave of court, 
the girlfriend filed a 2-619 motion to dismiss asserting 
lack of standing.  The boyfriend then moved to strike the 
2-619 motion because it was untimely.  The court denied 
the girlfriend’s 2-619 motion.  with respect to her section 
2-615 motion, the court granted the motion to dismiss 
as to counts III through VI, concluding that there was no 
common-law cause of action for paternity, and that the 
claims did not meet the elements of contract law.  The 
trial court conducted a hearing on counts I and II.  After 
the hearing, the court found that although there was no 
question as to the boyfriend’s role in the child’s life, the 
court could not address the issue of the best interest of the 
child without first addressing the standing issue.  The court 
held that the boyfriend has no statutory legal standing and 
that the girlfriend was the sole parent.

The first issue that the boyfriend argued on appeal was 
whether girlfriend waived the issue of standing by failing 
to timely file her section 2-619 motion.  The court found 
that the girlfriend did not waive the issue of standing even 
if girlfriend’s motion to dismiss for lack of standing was 
untimely and filed without leave, because she had raised 
the issue of standing in a prior motion to dismiss. 

The boyfriend next raised an equitable estoppel 
argument.  The court found that the girlfriend was not 
equitably estopped from challenging the boyfriend’s 
standing.  In that regard, the court found that at all times, 
the boyfriend knew he was not the biological father of 
the child and that he never adopted the child.  The court 
further found that the boyfriend lacked standing under the 
doctrine of parens patriae as there were no allegations made 
as to the unfitness of the girlfriend.  Therefore, the court 
affirmed.  
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Family Law
Arbitration
In re Marriage of Golden, No. 2-12-0513, 2012 Ill. App 
(2d) 120513, 2012 WL 3300410 (August 13, 2012).
By Victoria C. Kelly and Leah D. Setzen1

In In re Marriage of Golden, an ex-husband appealed 
the trial court’s denial of his motion to compel arbitration 
pursuant to the arbitration clause of a parenting agreement 
he had with his ex-wife.  The ex-wife had previously been 
awarded custody of the minor children.  The arbitration 
clause of the parenting agreement stated: “The matters of 
camp, medical decisions, and the regular parenting time 
schedule are the only matters which shall be arbitrated.”  
Prior to filing the motion, the ex-husband had requested 
through the arbitrator and parenting coordinator that 
the parties meet to discuss his concerns about the current 
parenting schedule.  The ex-wife argued that the arbitration 

1 grunyk & associates, P.C. naperville, il

was inappropriate because the ex-husband’s motion stated 
that he wished to “discuss” the regular parenting schedule 
and that he gave no additional detail regarding what issues 
existed to be arbitrated.  

on appeal, the court reversed and remanded the 
denial of the ex-husband’s motion holding that the 
existence of a dispute or controversy was a prerequisite to 
arbitration.  contrary to the ex-wife’s position, the dispute 
or controversy need not take the form of a disagreement 
over how specifically to alter the regular parenting time.  In 
this case, there was a dispute or controversy existing over 
the ex-wife’s allegedly excessive and disruptive forfeiture of 
regular parenting time under the parenting time schedule.  
Therefore, the Appellate court reversed the trial court’s 
holding.

Intellectual Property
UsedSoft Gmbh v. Oracle International Corp. 
(Preliminary ruling issued by the Court of Justice under 
Article 267 TFEU)
By Kevin M. Gard2

Available at: http://curia.europa.eu/juris/document/
document.jsf?text=&docid=124564&pageIndex=0&
doclang=en&mode=req&dir=&occ=first&part=1&c
id=2794572 

on July 3, 2012, the court of Justice of the european 
union, (case c 128/11) made a ruling on a case brought 
by oracle International corporation that was originally 
referred to it by the german courts (bundesgerichtshof ).  
The court ruled that if a software copyright-holder has 
conferred a perpetual license to use a copy of a software in 
return for payment of a fee, the “first sale” doctrine could 
be applied and, therefore, within the eu, “exhaust” the 
software copyright-holder’s right of distribution (i.e., the 
copyright-holder’s exclusive right of distribution expires at 
the time of sale).  This transaction involved the transfer of the 
right of ownership of the copy of the software in question.  
The court concluded that even if the license agreement 
expressly states that the license is “non-transferable,” the 
copyright-holder cannot oppose a resale of that copy of the 
license in total.  In the event of a resale, the second buyer 
of the license, (as well as any subsequent buyer thereof ), 
will be able to rely upon the exhaustion of rights principle, 
and hence be regarded as a lawful acquirer of a copy of the 
software and benefit from the right of reproduction.  This 
ruling has the potential to cause dramatic concern within 
the software industry wherein the long-term implications 
will need to be addressed. □

2 attorney at law, itasca, il
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It should come as no surprise to any 
parent who has ever been pestered 
by a child for a Happy meal and a 

trip to a mcDonald’s with a playland; 
the most suc-
cessful institu-
tional marketing 
strategies begin 
by targeting the 
youngest au-
diences.  And 
although the 
DcbA is not 
exactly offering 
a free clarence 
Darrow action 
figure with for 
every new law-
yer membership, 
the membership 
committee has 
embarked on an 
ambitious plan not only to increase 
membership in the DcbA, but also 
to increase long-term participation in 
all the programs and benefits that are 
made available through membership. 
led by chairperson, Wendy Musielak, 
and DcbA membership Director, 
Sue Makovec, the membership 
committee is dramatically expand-
ing its outreach to law schools in the 
area.  “we think there are a significant 
number of students attending schools 
like John marshall, Kent, DePaul 
and loyola who live in DuPage and 
commute to campus,” according to 
musielak.  “by introducing third year 
law students in a meaningful way to all 
this Association has to offer, we think 
we can plant the seeds that will devel-
op into a bumper crop of future bar 

leaders.”even the casual reader of this 
publication will be aware of the strong 
ties between the DcbA and students 
from the law school at northern 

Illinois university.  
building on 
this model, the 
m e m b e r s h i p 
committee re-
cently met with 

the career services 
officers of  DePaul 
university college 
of law and The 
John marshall 
law school, and 
is meeting soon with officials from 
IIt-chicago Kent school of law, 
Valparaiso university law school and 
loyola university chicago school of 
law. The DcbA hopes to host net-
working and professional seminars at 
or near each of the schools on a regu-
lar basis. by recruiting student liaisons 
from each school to further facilitate 
student membership, the membership 
committee hopes to create a seamless  
bridge between law student to young 
lawyer to bar association leader.

Proof of the member’s committee’s 

DcbA uPDAte

By BrenT ChrisTensen

Increases in student membership 
bode well for DcbA’s Future

progress is in the proverbial pudding. 
total DcbA membership at the end 
of 2011 amounted to 2,568 members.  
That number increased by almost 5% 
in just the first half of 2012 – healthy 
membership growth by any measure.  
but the increase in student member-
ship of the DcbA over the same time 
period has been little short of phe-
nomenal.  At the close of 2011 student 

membership of 
the association 
stood at 211.  
In less than 
nine months 
that number 
soared to 343 
– an increase of 
over 60%.  

m u s i e l a k 
is a passion-
ate advocate 
of the ben-
efit that DcbA 
membe r sh ip 
can be for law 
students and 
young lawyers.  

“I remember my first day in court 
and how supportive and helpful Terry 
Mullen was,” musielak said.  “terry 
knew me from my early participation 
in the DcbA.  we’d like law students 
to know that participation in the 
DcbA really opens the door to a com-
munity of professionals that can nur-
ture a young legal career.” □

Pictured: sue Makovec, dCBa Mem-
bership dirctor, and wendy Musielak, 
dCBa Membership Committee Chair-
person.
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James F. McCluskey, a principal of 
Momkus McCluskey LLC, handles a 
wide range of litigation. His areas of 
expertise incorporate 30 years of experi-
ence in contract, shareholder disputes, 
real estate, partnership dissolution, and 
professional liability litigation. He is the 
18th Circuit’s Governor of the Illinois 
State Bar Association and Past President 
of the DCBA. 
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new IsbA member 
benefit Announced
By jaMes f. MCCluskey

IsbA uPDAte

through the leadership of 
President John Thies, free 
cle will soon be an addi-

tional membership benefit to IsbA 
members.  This benefit is going to be 
available to all IsbA members for 15 
hours of free online cle program-
ming, including up to 6 hours of 
professional mandatory cle.   The 
benefit will be included in the annual 
dues, with no dues increase.  The free 
cle program will commence on Jan-
uary 1, 2013 and continue through 
the 2013-2014 budget year, and then 
will be subject to review.  Following 
are the details of the program:

a. eligible members – This benefit 
will be available to members in 
these dues categories:  2 through 
20, new admittees, lifetime, 
honorary, dues-waived, and 
dues-reduction.  The benefit will 
not be available in the law stu-
dents, retired, privileged, non-
resident, and inactive member 
categories.

b. Program content and selection 
– The IsbA will create a com-
plimentary “Fastcle” channel 
containing approximately 30 
hours of selected online pro-
grams on a range of topics from 
which 15 hours may be chosen 
for free.  complimentary pro-
gram content will include topics 
that appeal to the practice areas 
and interests of a majority of the 

members, as reflected in section 
membership counts.  currently, 
the five largest sections are civil 
Practice & Procedure, real es-
tate, trusts & estates, Family 
law, and tort law.  The chan-
nel will include a minimum of 
6 hours of Pmcle topics with 
an emphasis on ethics, law of-
fice management, and technol-
ogy.  six hours of basic skills 
programming will be included 
in addition to the 30 hours.  ex-
cluded from this channel will be 
masters series programs, solo 
& small Firm conference pro-
grams, and live webcasts.  Pro-
gram content will be changed 
annually in recognition that 
members will need timely, rele-
vant and different topics over the 
course of each two-year report-
ing period.  These programs will 
not be offered for sale in the on-
line format as long as they are on 
the complimentary channel in 
order to eliminate the payment 
of mcle fees.  Programs that 
rotate out of the complimentary 
channel will be placed in the Is-
bA’s online catalog for sale until 
their expiration two years after 
recording.

c. management of benefit program 
– The standing committee on 
continuing legal education 
will be asked to manage the 
member benefit program.  re-

sponsibilities will include selec-
tion of the programs included 
on the complimentary Fastcle 
channel, closely monitoring 
the various aspects of the pro-
gram, and periodically reporting 
on the program to the special 
committee on membership en-
hancement.
clearly, the IsbA recognizes that 

online research, online education and 
time efficiency are what its members 
and the legal profession need.  This is 
a very big plus for all IsbA members.  
The IsbA is constantly reviewing, 
revising and improving on member 
benefits.  This is only the beginning 
of a program that I believe will be 
highly successful and beneficial to all 
IsbA members.

speaking on my own behalf, my 
law firm consists of 24 lawyers and 
time efficiency is a high priority.  on-
line programming is a must for our 
law firm.  The time saving alone is 
a very valuable benefit to all the at-
torneys at momkus mccluskey, llc 
who are members of the IsbA. □
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grants for Foreclosure 
Assistance; Pro bono
Hours For cle credit?
By Brenda Carroll

Brenda Carroll has been the DuPage 
Legal Assistance Director since 1988 
and on the DCBA Board of Directors 
since 2004.  She earned her JD at IIT-
Chicago Kent College of Law in 1986.  
She was admitted in Illinois and the 
Northern District in 1986 and to the 
U.S. Supreme Court in 2005.  She 
serves as an Officer/Secretary of the 
Child Friendly Courts Foundation and 
is a Past President and current Board 
Member of the DuPage Association of 
Women Lawyers.

LegaL aid UPdate 
ConTinued on Page 46 » 

Three Legal Services Agencies 
Receive Grants for Foreclo-
sure Assistance. A multibil-

lion dollar foreclosure settlement 
which resulted from a lawsuit against 
America’s biggest banks filed by the 
offices of all fifty Attorneys general 
and the federal government has pro-
duced twenty million dollars being 
awarded for distribution to three Il-
linois legal assistance programs. The 
Illinois award is to be used to help 
those individuals who have need of 
foreclosure assistance in our state. 

so far, 4.5 million has been award-
ed to Prairie state legal services, Inc. 
(Psls) and land of lincoln legal 
Assistance Foundation, Inc. while 
4.7 million went to legal Assistance 
Foundation (lAF) located in chi-
cago.

Psls serves thirty-six counties 
in northern and central Illinois and 
has twelve offices with a staff of ap-
proximately seventy-four attorneys. 
Approximately thirty-five percent 
of their total funding is provided by 
legal services corporation (lsc) 
whose funding grants are appropri-
ated by the u.s. congress. 

land of lincoln serves sixty-five 
counties in central and southern Il-
linois and much of its funding is re-
ceived from the lsc.

lAF of metropolitan chicago 
provides advocacy to cook county 
residents and received the most mon-
ey from this allocation. 

The moneys from the settlement 

will be distributed over three years 
by Illinois Attorney general lisa 
madigan and the Illinois Attorney 
general’s office. It is anticipated that 
the grants will be used for hiring at-
torneys, conducting clinics, plus dis-
seminating information and outreach 
to targeted populations throughout 
the state.

What if Pro Bono Hours Could 
Be Converted to CLE Credits? As 
you know, there is a great deal of em-
phasis placed on the positive mission 
of pro bono service. lawyers are one 
of the few professions which hold 
out pro bono work as a commitment 
worthy of every lawyer’s time.  Ac-
cording to our figures, the DcbA 
members spent on their referrals from 
our office, 5,065.21 hours during the 
period of July 1, 2010 through June 
30, 2011 and 4,437.55 hours from 
July 1, 2011 through June 30, 2012. 
DcbA attorneys appeared in court 
for their pro bono clients 1,220 times 
in 2010 -2011 and 1,005 times in 
2011-2012. 

we should add that DcbA mem-
bers and the DcbA provide annual 
financial support to the DuPage bar 
legal Aid program and the program’s 
staff attorneys last year produced 
5,306.50 hours of representation and 
appeared in court 1,424 times. 

All Illinois lawyers report their pro 
bono legal services or their qualified 
monetary contributions when they 
register with the ArDc every year. 

Illinois supreme court rule 756 (f ) 
governs the disclosure of voluntary 
pro bono services and there is no re-
quirement that pro bono services be 
mandatory. Illinois supreme court 
rule 756 (f ) states that to qualify as 
pro bono, legal services must be pro-
vided to persons of “limited means” 
which are those individuals who live 
at or below the poverty level or those 
who can be classified as the “work-
ing poor.” Pro bono services can also 
be provided to certain organizations 
that either address the needs of per-
sons of limited means or donate to 
these organizations for matters which 
further their organizational purposes. 
training intended to benefit legal 
service organizations or lawyers who 
provide pro bono services, may also 
be reported under 756 (f ). 

A recent study conducted by the 
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American lawyer concluded that, 
except for some outstanding excep-
tions, there is a “persistent decline” 
in pro bono representation which 
may be due to geography, the reces-
sion and how law firms are respond-
ing to it.1 

Along with many other fields, law-
yers, in furthering their professional 
development, attend seminars and 
take courses to learn more about the 
law. The Illinois supreme court has 
minimum continuing legal educa-
tion requirements for lawyers which 
demand up to thirty hours within a 
two year period. 

1 a. kolz, Pro Bono Report 2012: Under 
Construction, The AmericAn LAwyer, july/
august 2012 at 63 et seq.

seven states have adopted rules 
which amend their cle rules and 
allow for service to pro bono cli-
ents or to qualified legal services to 
be counted as credits towards cle. 
new York was the latest state to do 
so, but colorado, Delaware, min-
nesota, tennessee, washington and 
wyoming’s rules have been in place 
for some years. Arizona rejected the 
idea and Vermont tried it, but did 
not pursue it.

currently, the Illinois supreme 
court’s commission on Profession-
alism and minimum continuing 
legal education is studying a pro-
posed rule allowing attorneys to use 
their pro bono hours to obtain cle 
credits. members of the commis-
sion are meeting with attorneys and 

representatives from legal services to 
determine if the action would have 
any merit.

would adoption of such a rule 
motivate more pro bono hours be-
cause it would stimulate attorneys to 
take on pro bono work as a means 
to broaden their legal education 
while performing legal representa-
tion in areas not within their usual 
expertise? or would it mean that the 
value of pro bono work would ei-
ther be diminished by rewarding it 
with a chance to use it just for cle 
credit and not as an ideal of our pro-
fession in general which is a bonus 
all its own? It is an interesting and a 
complicated question which may be 
resolved in the years ahead. □

 
But call us if we can help on an alphabet case  -- you know --  eeoC1, erisa2, 
ada3, hrC4, fMla5, usdC6, Cra7, adea8, ihra9, Cfa10, Tla11, ardC12, iPi13, srC14, 
frCP15, iMdMa16, aaa17, iMC18, fPda19, CCP20, Pi21, gal22, nof23, eTC.24

1equal employment opportunity Commission, 2employee retirement income security act, 3americans with disability act, 
4human rights Commission, 5family Medical leave act, 6united states district Court, 7Civil rights acts, 8age discrimination 
in employment act, 9illinois human rights act, 10Consumer fraud act, 11Truth in lending act, 12attorney registration and 
disciplinary Commission, 13illinois Pattern jury instructions, 14supreme Court rules, 15federal rules of Civil Procedure, 
16illinois Marriage and dissolution of Marriage act, 17american arbitration association, 18illinois Municipal Code, 19fire 
Protection district act, 20Code of Civil Procedure, 21Personal injury, 22guardian ad litem, 23notice of foreclosure.24   we 
concentrate in all forms of civil litigation in the state (multi-county) and federal courts at the trial and appellate levels.

i f  y o u  h a d  t o  t u r n  t h i s  p a g e  o v e r,  c o n t a c t : 

B r o i d a  a n d  N i c h e l e ,  L t d . , 
At t o r n e y s  a t  L a w 

r o n  B r o i d a  a n d  j o e  n i c h e l e
1 2 5 0  e a s t  d i e h l  r o a d ,  s u i t e  1 0 8

n a p e r v i l l e ,  i l l i n o i s  6 0 5 6 3
P h o n e :  6 3 0 - 2 4 5 - 1 5 1 5    fa x :   6 3 0 - 2 4 5 - 1 5 6 5

l a w y e r s @ b r o i d a - l a w. c o m

Of course you know your ABCs...
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TRIAL LAWYER

Practice merger or “of counsel” arrangement 
or associate for busy DuPage county law 
office (40 years experience). emphasis on 
personal injury, divorce, and general litiga-
tion.  seeking hard working trial lawyer with 
minimum 2-5 years of experience to reduce 
workload for current attorney and/ or allow 
for eventual retirement.  Fax resume to: 
866.557.3066.

SENIOR TRUST &  
ESTATE PARALEGAL

chicago law firm seeks a senior trusts & es-
tates Paralegal. bachelor’s Degree and 7+ years 
trusts & estates Paralegal experience in a law 
firm required. will assist with estate planning 
and investment analysis; probate will and 
administer the estate; assist with claims in-
cluding social security, veteran’s benefits, and 
health & life insurance; draft wills and trusts; 
prepare asset lists and estate and inheritance 
tax projections; conduct tax research; per-
form estate asset liquidations, transfers and 
banking functions; prepare estate inventory, 
accounting, gift, and estate tax returns; pre-
pare litigation documents involving an estate 

Cl a ssifieds
or trust and closing docs.  Paralegal certificate 
preferred. estate Practice systems experience 
desired. overtime and background check 
clearance required.  Submit resume in Word 
to Courtney@lawresources.com.

PERSONAL INJURY ATTORNEY

suburban law firm is seeking to add a new 
Personal Injury Attorney with at least 2 years’ 
experience who is aggressive and self-starting.  
spanish speaking a plus. Send your resume 
to PO Box 98, Wood Dale, IL 60191

ADMINISTRATIVE ASSISTANT/
PARALEGAL 

small, fast-paced, lombard law firm concen-
trating in corporate, estate planning, probate/
trust administration and real estate law seeks a 
full time Administrative Assistant/Paralegal to 
replace a retiring employee.  Applicant should 
be personable, with 3+ years legal experience, 
have ability to multi-task with accuracy, take 
initiative and follow-through, proficient with 
ms word, excel and outlook. A working 
knowledge of the tAbs billing system would 
be beneficial. This position includes a high 
level of client contact and a variety of para-
legal and administrative duties. competitive 

salary, excellent health insurance and a 401(k) 
Plan.  Please e-mail resume to dkern@fm-
wlaw.biz. 

WINFIELD – New Buildout

new build out at 1n131 county Farm 
road, one mile north of the DuPage county 
courthouse. beautiful Individual offices, 
from $625 per month. two of the offices 
are available to rent out on a monthly basis, 
includes:  r.e. taxes, Hi-speed Internet, 
Assessments, utilities, conference rooms. 
Contact Paul Cozzi at 630-860-1358 

ADDISON

Furnished office space (8.5 by 13.5) available 
in a three office suite; small space for assistant.  
The other two offices are occupied by attor-
neys.  use of conference room, copier and 
kitchen; ample parking.  excellent location 
on lake street near I-355.  For more details, 
call Ted at (630) 467-0400.

LISLE

executive conference room available for 
meetings, depositions, seminars, client inter-
views, etc. can be used as a mail drop by prior 
arrangement. terms $25 per hour or $125 
per day. (630) 960-0500  tman@irstax.com 
www.irstax.com
•	 Located	 in	 a	 pro-

fessional office 
building on rt. 
53 in lisle, next to 
river bend golf 
course 

•	 Close	to	I-355	and	
I-88. 

•	 Wireless	 broad-
band Internet con-
nection available. use of common areas, 
including waiting room and kitchenette. 
Ideal for attorneys, accountants, and oth-
er professionals.

County Court Reporters, Inc.
600 S. County Farm Road
Suite 200
Wheaton, IL 60187
www.countycourtreportersinc.net
     ccr600@ameritech.net
630.653.1622 - 630.653.4119 (fax)

Metro Reporting Services, Ltd.
310 S. County Farm Rd. 
3rd Floor
Wheaton, IL 60187
metrocourtrptg@sbcglobal.net
630.690.0050 - 630.588.9866 (fax)
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where To Be in noVeMBer:

Annual Veterans’ Day lunch
By TerrenCe j. Benshoof 

the DuPage county court sys-
tem numbers many veterans 
among its judges, lawyers, 

and court personnel. on november 
13, 2012, the DcbA will gather our 
veterans and friends in the Attorneys’ 
resource center for the annual Vet-
erans’ Day lunch. As is our custom, 
we will honor those who have served, 
past and present, and their family 
members who also have answered the 
nation’s call.

Veterans, whether serving as of-
ficers or enlisted members of the 
Armed Forces, learn discipline, leader-

ship, and the ability to perform under 
stress. They are decision makers, who 
are able to analyze situations, react to 
them, and solve problems. These qual-
ities would seem to be those which a 
prospective employer, or client, would 
look for in the work force, be it in law 
or elsewhere.  

with those qualities of the veteran 
in mind, our program plans to lead off 
with a presentation by a member of 
the employer support of the guard 
and reserve agency. That group, com-
monly called esgr, is an agency of 
the Department of Defense, com-
posed mainly of volunteers, many of 
whom are veterans, whose mission is 
to encourage employers to understand 

what the citizen soldier is all about, 
and the employment needs of the 
citizen soldier, as well as the benefit 
to the employer. esgr also provides, 
under its ombudsman program, a 
mediation service in situations where 
uninformed employers do not comply 
with the provisions of the uniformed 
services employment and re-em-
ployment rights Act (userrA), a 
Federal law protecting deployed ser-
vice members.

The esgr program also rewards 
employers who support their troops in 
the guard and reserve, through a Pa-
triotic employer award system, with 
the awards being given to employ-
ers at many levels. The selection for 

those awards starts with 
a nomination by a service 
member employee. we 
have learned that state’s 
Attorney Bob Berlin has 
been selected for one of 
these awards, which will 
be presented to him at the 
Veterans’ Day event.    

As always, we invite 
all our veterans of the 
bench and bar, and sup-
port staffs, to come to the 
Veterans’ Day lunch, and 
to swap the stories of their 
days in service. □

(l to r): corp. Vincent Heading-
ton, lieutenant Holly grange, lt. 

colonel robert e. Douglas.
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Professional
Liability Insurance

Newly Licensed
Attorney Program

Risk Management

Surety Bonds

Rated “A” Excellent by 
A.M. Best

Endorsed by Illinois State  
Bar Association

Over $11.3 Million in  
Policyholder Dividends  
Since 2000

S t r e n g t h  |  C o m m i t m e n t  |  D e d i c a t i o n

It’s our relationship with you.

ISBA Mutual - More Than A Definition
Held In Common - ISBA Mutual Insurance is structured without 
shareholders and is entirely owned and governed by its policyholders. 

For Each Other - By serving our owners and leadership, we serve our 
clients. The client’s best interest is in our best interest because we are 
one and the same.

Shared - Every insurance company shares risk with its insured, but we 
share our policyholders’ goals and have returned over $11.3 million in 
dividends to our policyholder ownership since 2000.

ISBA Mutual Insurance has been exclusively serving 
Illinois lawyers and law firms since 1988.
ISBA Mutual was formed twenty-three years ago through the efforts of 
Illinois lawyers banding together to help one another by establishing our 
own insurance company. Our company has grown to be one of the most 
significant providers of malpractice insurance for lawyers in Illinois.

We specialize in professional liability insurance written specifically and 
exclusively for the needs of Illinois attorneys. It’s our only business.

ISBA Mutual
Insurance Company
223 West Ohio Street
Chicago, IL 60654
(800) 473-4722
www.isbamutual.com

mu • tu • al  [myoo’choo el]   adj. -
 1 held in common   2 for each other   3 shared



www.smokeball.com   |   info@smokeball.com 
(312) 262-5912   |   22 W. Washington, Suite 1500, Chicago, IL, 60602

Introducing Smokeball, the new tool just for DuPage law firms

The Smokeball Toolbar works with Microsoft Word to give lawyers a simple 
tool to insert your firm, client and matter-related details into the forms you 
use every day.  The Smokeball Toolbar comes with up-to-date forms for 
common practice areas such as real estate, family law, estates, bankruptcy 
and litigation.

 Visit www.smokeball.com to find out more.

We automate the 
forms you use every day
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